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PREFACE

The journal you are holding in your hands is a special issue dedicated to the Third
Regional Student Conference sponsored by the KIMEP Center for Research and
Development. The Center has committed itscif to organizing a regional student
conference once a year and publishing the best papers in a special student issue of the
Central Asian Journal.

This issue, /0 Years of Independence: Building Open Society and Democracy, is a collection
of the best papers presented at the Third Regional Student Conlerence dedicated to the
tenth anniversary of Kazakhstan independence. In total, 178 students from 11 countries
took part in the Conference held at KIMEP, February 23 - 24, 2002,

KIMEP attributes a great importance to such events. The next similar conference has
been scheduled for September 2003 and will be part of the celebration of KIMEP’s
tenth anniversary. Such conferences provide students with various opportunities — young
people meet with their fellow-students from other institutions and even other countries,
and exchange their opinions on the most vital issues. In the process, they learn how to
make presentations, conduct discussions and how to prove their arguments. In addition
to acquiring valuable research and public speaking skills, students take an active civic
position. Today’s students will become tomorrow’s political leaders, economists, and
academics, people who will directly influence the destiny of their countries.

Publishing students’ papers serves also as an encouragement of their research efforts
and recognition of their academic achievements.

The topics of the papers collected in this issue range from the sifuation with the mass
media in Ceniral Asia to the problems of youths’ adaptation to market relations. [ am
sure ‘grownup’ readers will find many of these papers quite insightful and informative.
Young people in Central Asia can’t stay removed from the ongoing enormous social
transformations in their countries. Reading these papers, | had the impression thal
post-Soviet students are really thirsty for knowledge. They hunger for comprehension
of the ongoing social processes. This paper collection provides their earnest explanations
and opinions.

Alex Danilovich, Ph.D)., Director
KIMEP Center for Research and Development
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Problems of Youth Adaptation to Market Relafions

Assel Abdrakhmanova,
Eurasian National University, Astana
asel183@ok.kz

Swift changes in socioeconomic, political and cultural spheres take the lead over rates
of adaptation even of such a dynamical part of our society as youth.

According to the data of Statistics Agency of Kazakhstap uptoday there are 3 780 000
citizens from 16 till 29, which is 25.7% or more than a quarter of the total population of
Kazakhstan. Youth bears great responsibility today. Kazakhstan is on the second place
in the world on volume of foreign investments per capita. Counsequently, foreign debts
will be paid by those who are under 30 now.

Adaptation of youth to market relations is rather controversial and contradictory proc-
ess. It seems like youth is divided into those who could be reformed to market (business-
men and farmers, young representatives of force structures, civil servants etc) and those
who still feel uneasy in these new conditions (the unemployed, housewives, people in-
volved in the sphere of education, healthcare, transport etc.)

We understand youth not only as a subject for analysis, but as an independent object
with their own opinions and judgements. Youth can be cailed adapted only if they feel
that they are. So making this report we generally relied on youth’s opinion, gained at the
results of sociologic polls and testings.

We think that the main obstacles on the way of successful adaptation of youth to market
relations are:

Strained situation on home labor market;

Difficulties in getting high quality vocational education;

Low motivation to work for the young;

Lack of legal consciousness of the young;

Sluggish social activity of the young;

Unconsecutive and ineffective state youth policy.
Difficulties of adaptation are redoubled by the own problems of the young people. So
results of social testing in the framework of the project «Youth ol Kazakhstan-2000»,

held in April-May of 2000, revealed the main problems that young people experience

—_——

today (difficulties of upkeeping family (50.3%), of placing on a job according to qual-
ification (36.7%), impossibility ol getting vocational education (16.1%}, absence of
domicile (12.1%), bad health (10.4%) and others.) It showed that the most pressing are
the problems that youth come across on the labor market, counting that youth makes
up 40% of capable of working population of Kazakhstan.

How has role and position of a young person changed after transition to market economy?

Till the beginning of 1991 youth worked with legislatively fixed principie of allembracing
full employment. For more than 70 years government has been the only monopolist em-
ployer, so conditions of coming of youth to labor market have been tightly regulated.
For final-year students of professional-technical schools, who decided to work for indus-
iry working places have been reserved. Graduate students were assigned through the
vacancies on condition of working in exact place and for exact number of years. Military
service, call-up to construction jobs, where youth was involved used it satisfy needs of
youth for work.

Moving to market economy strained the problem of social protection of the young. It has
all began with cancellation of centralized assignment of the young specialists. The rights
of chiefs to hire and dismiss have extended. It immediately touched upon the young em-
ployees as the least competitive group. This matter and setback in production led to the
fact that today youth is the most numerous group among the officially registered unem-
ployed. So in 2000 portion of unemployed young people was 32.5% versus 29.8% in 1999.
Moreover, rate of growth of youth unemployment tops the rate of unemployment among
population as a whole.

Problems of searching for a job are urgent for people from 17 til} 22 or graduate and
linal-year students. Now we’ll try to make some conclusions to answer the question: Why
does the portion of youth unemployment is so high? That can be explained by a few main
Ciluses:

Absence of prior work experience that becomes the main reason of refusal during
taking on;

Absence of necessary degree or corresponding qualification;

Absence of social protection of graduate students or state quota for providing with
work of a newerly-fledged specialists;

Setback in production brought about stafl reduction. First candidates for cutting
down of the staff, as the rule, are young people;

Ignoring interesis af jgriculture gave rise to outflow of youth from country to town,
that logicilly onidyg this work power unnceessary in {own,
——— N — - - -
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Lack of inicrest and eredit to service of employment agencies.

Interview among students of Eurasian University showed that only 5% of respondents
intend to approach employment agencies il necessary. Reasons of unwillingness are var-
ious. They mention minute unemployment benefit, great distance away from the place of
residence and even humiliation of status of unemployed for them. Others just do not
have the slightest idea about their rights and possibilities of employment agencies.

The differences in rates of youth unemployment across the various regions are consider-
able. For comparison: Kizilorda oblast — 42.3%, city of Almaty -16.7%. The highest
levels of official youth unemployment were observed in Mangistau (36.8% of the total
number of the unemployed), Atyrau (33.1%), Eastern-Kazakhstan (29.9%), and Kara-
ganda (29.9%) oblasls.

To the thinking of the young people the main reasons, preventing from placing on a job
are absence of jobs in the place of permanent living, bribery and corruption among em-
ployers, low competitive abilities of the young, inconsistency of education received and
the vacancy functional requirements.

In condition of severe competition on Jabor market youth is permanently anxious about
threat of unemployment. And this is the very reason of social strain among youth. 31.9%
of questioned young people are fully confident that they would find themselves in a state
of unemployed. 45.6% don’t exclude such a possibilily. It’s interesting 10 notice that the
more level of education the higher estimates of possibility to be left without job (from
33.3% with secondary to 51.1% with high education.) Only 10% of youth are sure that it
doesn’( threaten them.

At the same time iU's necessary to note that, over the past few years, a positive tendency
towards gradual reduction in the share of youth unemployment has been observed. In
particular, from 1996 till 1999, the number of officially registered unemployed youth
decreased by 37.0%.

Concerning distribution of working youth to kinds of activities we can say that youth is
mostly represented tn the next branches: hotels and restaurants (36.4% of involved peo-
ple), financial activities (31.5%), fishing and [ish-breeding (30.1%), state administration
(29.5%), health care and social service (29.4%). We should note that there is a stable
growth of young employees in comparatively new branches of economy: in information
service, real eslale business and general commercial activities. And that can be consid-
ered as a good sigh of adaptational process.

Work mobility 1s an 1important indicator of degree of adapiation to market relations.
Resulis of social poll revealed a considerable number of youth, which are ready to change
the nature of activily. Among those who expressed willingness 10 retrain for a new pro-

lession ure mostly engineers, bank employees and teachers. Youlh strive for spectalties
of lawyer {20.2%), economisi (4.8%), bank employee {9.6%), interpreter (5.7%),
computer operator (5%), tax inspector (4.5%) etc. Resulis brought us to an interesting
conclusion that 35% of economists (or every 3™) would like to get a profession of a
lawyer and a quarter of lawyers are attracted by the profession of economist. In this
siluation side by side with loss of a qualifying potential of population it is observed a
readiness of youtlh 1o act in accordanece with requirements of modern labor market.

Market economy demands to be ready to intensive work, risk and respoasibility. What is
the young people’s attitude Lo labor now? We asked this guestion to 40 of 3-year students
of institute of economy in Eurasional Nattonal University. So 30% of the respondents
realize labor as means of reaching material abundance, 27.5%-as means of self-affirma-
lion, for 10% labor has become an ordinary means of surviving (ihere were other answers
like “unpleasant necessity”, “human necessity, having evolutional character™). But in
general we can say that attitude of the young to labor is determinated through the hard
living facilities of the young. About 47% or alinost half of youth have an average month-
ly income of 3000 tenge or live below the poverty line. In such a condition priority is not

given Lo intensive, substantial, and commodity-producing labor.

We can't eslimate degree of adaptation of youth to market relations not knowing about
their appraisal of going on reforms. What is attitude of youth to present policy of govern-
ment, do they support or deny it? Satisfaction with course of transformation s cxpressed
by 46.9% of respondents, 35.8% express negative attitude, 16.7% lound it dilheult Lo
answer. This data clearly shows thal market consciousness of the young is still Nuctul-
ing and unstable.

But broadly speaking compared with other age groups youth is better adjusted 1o condi-
tions of market economy. This can be explained by the fact that majority of youth arc
ready to take into account the requirements of modern labor market (agrecment 1o train-
ing [or a new profession, dominance of young specialists in comparatively new branches
of cconomy etc.). They don’t avoid supplementary earnings and working in nongovern-
mental sector of economy. After all, youth have a sense of boldness and risk, which are
highly appreciated in market economy.

lhat is why an effective use of this rich potential assumes ever-greater importance.
In addition, we would like to offer some measures in order to solve the problems of youth
adaptation to market relations:

Dissemination of ideas and patterns of market economy preference among youth;

Determination of vocational education in the country on peculiarilies of regional
labor market;
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Increase employer’s responsibility for providing information on vacancies;

Creation of system of institutions, occupied in provision of employment and re-
training of youth;

Regularly forecast trends in the changing supply and demand in the labor market;
Respond to market demand by providing training of the young employees;
Security in labor sphere, assistance to youth enterpreneurship;
Keeping security of youth, excluding security restrictions on age;
Encouragement of social activity of the youth.
Bibliography
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Leasing, Barter, Forward and Futures Transactions in Agrarian
Management of Kazakhstan

Vera Belaya,
Kazakh State Agrarian University, Astana
vbelayakau @yahoo.com

introduction

During the years of relorms in the time of transition to market mechanisms of man-
agement agrarnan secior has turned out to be in a state of a deep crisis. According to
many indices agriculture has been thrown back to the previous state of 2-3 decades
ago, its material and technical basis and social realm of the rural community go to
ruin, financial position of commodity producers does not ensure reproduction even on
a simple scale. The necessity of creation of an effective mechanism of relation among
agricultural commodity producers that would take into account the seasonality of
production, slow capital Lurnover, heightened production risk, protectionism of foreign
countries favoring foodstuffs import increase, has come into existence. One must admit
that possessing huge land, labor and energy potential the country is close to losing its
foodstuffs independence. Agriculture is stll suffering from price disparity and can be
culled a deeply disadvantageous branch.

In this connection the expediency of search and adoption of not traditional for our econ-

omy financial instruments of material and technical basis renewal of enterprises of all
ownership forms has been revealed. Such instruments to a certain extent degree are leas-
mg, barter, forward and [utures transactions, and the study of their theoretical princi-
ples, forms, methods, advantages and effectiveness of use in agrarian management has
been found topical.

I'hc aim of this work is the study of theoretical fundamenials of formation, systematiza-
iton, exposure of advantages of leasing, barter, forward and futures transactions, sub-
stantiation of methodical recommendations for effective use in agrarian management.

10 be able to achieve the pursed aim in stages there have been set the following tasks:
{0 explain the notion and essence of barter, forward, futures and leasing transac-
tions, to present and generalize different approaches to theoretical substantiation of

probiems of the investigated question;

+  toexamine the peculiarities of barter, forward, futures and leasing transactions among
the agricultural enterprises and businesses;

-]
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1o analyze The advaniages of barter, forward, futures and leasing transactions, to
make conclusions on (he basis of the conducted analysis and make suggestions
about the contronted problem.

‘e first part of the work centers on the information about theoretical aspects of leasing,

baster, Forward and futures transactions, overview of already existing theories and sug-
gestions regarding this issue, including economic essence and conception of these trans-
actions.

The second chapler presents forms and methods of these kinds of transactions, as well as

foreign countries experience.

The third chapter deals with the peculiarities of leasing, barter, forward and [utures trans-
actions concluded directly among agricultural enterprises, as well as example calcula-
tions demonstraling suitability of these transactions for agriculture.

1. Basic kinds of transactions of agrarian marketing. Notion and essence of barter, for-
ward, futures and leasing transactions

To begin with, let us take a look at the notion of barter transactions. It should be ob-
served that barter is a kind of merchandise exchange operations. It was especially wide-
spread at the time of primitive communal system and existed in the form of exchange
among artisans before money came into being. According to the opinion of Professor
Busygin A. V. [3] the term “barter” (which means exchange, trade by exchanging) implies
a merchandise exchange transaction in which the following should be considered:

what goods will be exchanged;

certain proportions of exchange of one good for the other (an agreement about
prices for these goods should be concluded);

terms of mutual deliveries {the maximum period between the mutual deliveries is
worldwide considered to be 6 months).

Professor Busygin A. V. [3] also mentions thal a barter transaction is a kind of trade
transactions with the help of which the mutual exchange of produce without monetary
payment is conducted, in other words the payment is made with respect to the correla-
tions of prices [or the exchanged goods both in the world and in domestic markets.

Scientists Gorfinkel V. J. and Shvandr V. A. [7] also asseri that barter transactions in-
clude exchange of goods of a certain value for other goods for other goods of an equal
value without monetary payment.

Forward contracts (“forward” which implies relation to the fulure) are used when
concluding bilateral agreements on commodity delivery. When concluding such
contracts partners undertake mutual commitments about delivery and acceptance ol
production, is quality, delivery terms, prices or ways of tbeir calculation, as well as
payment procedure of the concluded contract. Bilateral forward contracts can be
concluded flor any goods. The only limitation compared to the market of physical
goods is the necessity of indicating in the contract the standards of goods. It should
also be noted that forward agreements are concluded for a period of 6 10 14 months.

Fulure transactions are transactions that are conducted not with a objective to buy or
scll a commodity, but to hedge the contracts with goods on hand or (0 benefit from a
price difference as prices will possibly change in the course of reselling or after the trans-
action is discontinued. That is why futures transactions are concluded on commodity
cxchanges in parallel to real transactions and have the same value as they do.

According to the opinion of Professor Busygin A. V. [3] a futures transaction is a transac-
tion for a certain period of time which implies only shifting the right of purchase and sale
rom one good to another, but not the right of ownership of this good. In other words it
does not stipulate commitments about delivery and acceptance of a certain good men-
tioned in the contract. For this reason a lutures contract can be called a “paper™ con-
tract, and a futures transaction - a “paper” transaction.

The object ol a [utures iransaction is not a good (unlike other transactions also conclud-
cd on commodity exchanges), but a contract (futures). The aim of futures transactions is
lo make a profit from price dilferences or to decrease risks and losses because of price
reduction.

A [utures commodity contract gives its owner the right to buy or sell & certain quantity of
this good at a fixed price in the future and stipulates the date.

When planning a futures transaction an entrepreneur proceeds from the fact that when in
the future the price for a certain good rises, then he tries to buy the contract, and vice
versa.

A futures contract cannot be discontinued in the general sense. Discontinuity of such a
contract takes place when a contrary transaction for an equal quantity of a good (which
15 stipulated in the contract) is concluded or when a real good has been delivered on the
terms also stipulated in the contract, which happens more rarely.

Tushkanov M. P. and Maksimov A. F. [16] also state that futures contracts are conclud-
ed with an ¢speciation to attain not a real good, but rather a price difference for the good
specified in the vontract. The price difference is calculated as an excess or reduction
during the perivdd Between the date of the contract conclusion (the price at the morent of

1o
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signing the contract) and the date of its realization (the price at the moment of signing
the contract with a contrary term: if a futures contract has been concluded for a purchase,
it is discontinued by selling and vice versa). Appendix 1 shows basic provisions of
forward and futures contracts.

At present in connection with the depreciated state of agricultural equipment on one side
and absence of sufficient amount of financial resources for technical reequipment on the
other side leasing is being mentioned more often.

According to the opinions of Gusakova B. and Sidorovich J. [9] presented in their joint
article, leasing is defined as a certain kind of lease relations, major kind of business un-
dertaking, directed to investing of temporarily free equity or outside funds in an asset by
the lessor with an objective to pass it in accordance with a lease arrangement to the lessee
for the use in return for a certain payment.

Under the Law of the Republic of Kazakhstan “About financial leasing” of July 5" 2000
[1] a leasing transaction is defined as a totality of coordinated actions of participants of
leasing directed toward establishment, change or discontinuity of civil rights and obliga-
tions.

Vlasova V. M. [4] asserts that a leasing transaction is a leasing agreement within the
framework of a trilateral transaction according to which a leasing firm (lessor) acquires
from a producer (owncer} property of a client’s (lessee’s) choice, which it passes to the
disposal (lease) of the later (Appendix 2).

2. Forms and methods of transactions of agrarian marketing in present conditions
2.1. Barter, forward and futures transactions

One of the most spread forms of barter transactions 1s an offset transaction, which im-
plies not only exchange of goods and services, but aiso offering an opportunity to invest
capilal in exchange of services and privileges of different kinds. .

Such transactions stipulate payment of not only the delivered produce, machines, equip-
ment, but also ol the rendered services including credit ones by subsequent counter deliv-
ery of the produced goods and rendering services using goods and materials that were
received before,

Offset transactions are used as a rule when the counterparties do not possess a sufficient
amount of money. In such cases a supplier sells the goods to a counterpart on a condition
thal the later using these goods in the production process will deliver as a payment prod-
ucts produced with the help of delivered in advance semni-finished products, component
parts, raw materials, goods and credit services.

According to an offset transaction each side prepares two lists of goods: in the first onc
is indicated the nomenciature which the side would like to receive, in the second one
enumeration of the goods offered for export.

After coming to an agreement about the nomenclature of the goods and their prices the
partners enclose these two lists to the offset contract and are considered to be its integral
part. The specificity of such an agreement consists in the fact that in case the stipulated
goods delivery is not possible to carry out by one of the partners, he can open a bank
account for the benefit of his counterpart who can settle accounts in the form of clearing.
Transactions with received feedstock also have compensating character and are a kind of
commodity stocks transactions. Such transactions consist in passing to a foreign firm
feedstock for processing with the help of the equipment on hand and getting back a [ixed
amount of semi-finished or ready products made from that feedstock. A part of the pro-
duce remains in the firm as a compensation for processing. The semi-finished or ready
products can be sold on the market of a third country.

Barter transactions can also be concluded in the form ol counter purchase when, for
example, recipient (“recipiens”™ Latin (or “to receive™) of the equipment settles accounts
by delivering farm produce not connected with the received equipment. An agreement of
such a kind of interrelations can be concluded for a period of 1 to § years.

A more complicated is a barter transaction that has a multilateral character, because in
this case the conclusion of a range of export and import operations that cover one anoth-
er in terms of value is possible.

In other words in conclusion of such barter transactions can take pert not just two, but
three (or even more) parties when it is required for the search of a necessary good.

Future transactions can be concluded both on the level of partners and with a registra-
lion in a clearinghouse established by every recognized commodity exchange. Through
this clearinghouse all payments are made. (appendices 3 and 4).

When concluding the futures transactions directly on a commodity exchange to decrease
risk and give to a seller an opportunity to calculate its maximum possible quantity for
himself the so called potion trade is used.

An option is a contract belween two counterparts one of whom receives premium and
undertakes the obligation of buying or selling and the other pays the premium and gains
the right to buy or sell a certain good at a fixed price during a certain period of time.

l'here are two major kinds of options: call option and put option. A buyer of a call
oplion has the right to buy a futures contract, whereas a buyer of a put option has the
nght to sell a futures contract.

L?.
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Accurdingly, a seller ol a call option undertakes the obligation to sell a futures contract
twheo thee oo call) and a seller of a put option undertakes the obligation to buy a
Putiees contisiel (when there is a put). A purchase of an option gives the right to buy or
s¢ll one Tutures contract. The price of an option is a sum paid by a buyer to a seller. A
huyer ol an option has no other obligations except paying this sum. This is his maximum
1ish. ‘The price of an option is determined ip the exchange hall in the course of bidding. It
depends on the demand and supply for each product every month and the price of a
{fulures contract.

2.2. Leasing tramsactions

As is generally known, lcasing transactions can have dillerent forms. According to the
Law of the Republic of Kazakhstian “About financial leasing”™ of fuly 5 2000 [1] there
are domestic and cross border leasing,

When conducting domestic leasing a lessor, a lessee and a seller are residents of the Re-
public of Kazakhstan. When conductling cross border leasing a lessor and a lessec are
nonresidents of the Republic of Kazakhsian.

Kaldiyarov D. [11] states that cross border leasing implies leasing of equipment, ships,
planes etc. to foreign fivms {or a period of 15 years and longer. Cross border leasing
promotes the activizalion of economical collaboration with foreign countries. It spreads
widely favoring the modernization ol produclion on Lhe basis of modern foreign (echnol-
ogies, renewal of the active part of industrial machinery in accordance with world achieve-
ments, formation of feasing organizations.

in the Law of the Republic of Kazakhstan “About financial lcasing” of July 5" 2000 [1]
are also mentioned financial, bank, service, non-service and restitution leasing.

Financial leasing is the most widely used form of leasing according to which leasing of
properly is carried out for a long period of time and with full reimbursement of the prop-
erty cost. During the period of the leasing a lessor receives back the [ull cost of the prop-
erty and gains additionally profit [rom the leasing transaction. When carrying out finan-
cial leasing, as a rule, obhigations to render the technical services and to insure are under-
taken by a lessee.

Classical financial leasing implies trilateral character of relations and full reimbursement
of property cost.

Kaldiyarov D. [11] asserts that the important feature of [inancial leasing consists in the
fact that the agreement cannot be discontinued before the term of the so called basic
lease. According to this form of leasing a lessor (leasing firm) performs only financial
functions in this trilateral agreement and in its turn concludes two contracts: wilh a lessee
about the fease and with a supplier dboutl purchasing the property.

Bank leasing is a form of leasing in which a bank is a lessor.

Service leasing is a {form of leasing in which the technical maintenance of the abject of
leasing and its current repairs are carried out by a lessor.

There is also a kind of service leasing that implics compulsory technical maintenance, ils

repairs, insurance and other obligations undertaken by a lessor. In economic literature
this kind of leasing is called leasing with a {ull set of services. As a rule, this kind of leasing
1s used when leasing complex and expensive equipment. Besides these services, according
to Lhe desire of a lessee a lessor can also undertake obligations to educate the personnel,
offer marketing, advertising, production services etc. Costs of these additional kinds of
scrvices are included in the leasing paymenis.

Non-service leasing implies relations thal stipulate the fact that a lessee undertakes the
lull maintenance of the property.

Restitution leasing represents totality of interrelations among counterparts within the
framework of a bilateral leasing transaction. Restitution leasing takes place in cases
when an enterprise possesses equipment but having no means for production activity
finds a leasing company and sells to it its property, the later in its turn passes il on condi-
tions of leasing Lo the same enterprise.

There is also partial leasing. It is leasing with additional funds involvement or leasing
partially financed by a lessor. The distinguishing feature of this kind of leasing consists in
the fact Lhat a lessor buying equipment pays for it using only a part of his own funds. The
rest of the money is taken by him as a credit [rom one or more creditors. The leasing
company continues 10 use all the tax privileges, which are calculaled proceeding {rom the
total cost of property.

Such form of leasing as revolving leasing or , as it is also called leasing with subsequent
replacement of properly can lake place when a lessee according to the lechnical needs
subsequently requires dilferent equipment. In such cases in accordance with the terms of
il leasing agreement, a lessee acquires the right to exchange the leased property [or anoth-
er object of leasing afler a certain period ol Lime has run out.

Operating leasing is characterized by the lact that the leasing term is shorter than the
period of property exploitalion and leasing payments do not cover the full cost of prop-
erty. That is why a lessor must pass it for temporary use several limes and the risk of not
being able to reimburse the remaining cost of an object of leasing when there is no de-
mand for it. It is interesting to know that in operating leasing find their expression (wo
following {orms of leasing: hiring and renting. Hiring implies middle term leasing {or a
period of 1 to 3 years, and renting — short term leasing that can last from several hours,
tlays, months to | year, which is widely practised in many countries.
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Direct leasing takes place in cases when a producer of machinery independently without
an intermediary passes the object to a lessee on conditions of leasing, in other words a
supplier and a lessor are the same person. In this case a bilateral transaction is concluded.
Practical interest attracts also such form of leasing as compensating leasing mentioned in
the work of scientists Osipova L. P. and Sinyaeva [, M. [13].

Compensating leasing can be characterized by the fact that instead of monetary leasing
payments a lessee submits to a lessor production produces with the help of the leased
equipment in fixed volumes. Compensating leasing has been used more and more in in-
ternational leasing transactions lately, since it solves the problem of free currency used to
pay for the lease.

Busygin A. V. [3] suggests one more form of leasing which is called leveraged leasing.
According to his point of view, leveraged leasing is a form of relations in which several
companies, firms, institulions act as a lessor. Leveraged leasing is used when realizing
large-scale projects.

2.3, Foreign countries experience

At the end of 1980s the firm “Xerox” offered to exchange 200 its table Xerox machines Lo
a total value of $ 800 thousand for the needed goods and services (fork lifters and plane
lickets for its employees).

More widely spread barter transactions among small entrepreneurs, especially in Lhe service
sphere (for example, exchange of services between a doctor and a lawyer), Since the number
and scale of barter transactions concluded in the world has grown, new firms acting as
go-between for the conclusion of barter transactions have emerged.

It should be observed, however, that at the present time barter transactions account only
for 2 % of the total volume of commodity turnover.

In the USA forward transactions are regulated by Lhe national trade laws and laws of
individual administralive and territorial units — states, and futures {ransactions are regu-
lated on three levels: Futures Trade Commission, National Futures Association and con-
formable regulations about the commodity exchange itseil.

The basis of the present market of futures contracts for production of the agrarian sec-
tor, feedstock and financial instruments was founded in the XIX century with the devel-
opment of the centralized markets of farm produce in the USA. In 1848 was [ounded
Chicago Board of Trade, the biggest futures trade exchange in the world specialized on
grain-crops and financial contracts. In 1918 was opened Chicago Trade exchange.

Reduction of prices for farm produce in the 1930s led to the issuing in the USA of “The
Law aboul trade exchanges™ (1933), which promoted o a considerable oxtvnl regulating

the futures contracts trade proceeding from obligatory registration of a broker in purtic-
ular, put in good order his activities and directed registration of largeOscale positions on
the futures market.

After the World War II [utures contracts markets of Chicago were [illed with a whole
range of new products. A swift economic upsurge led Lo the necessity of insuring against
changes of prices for production of mining industries (copper, aluminum, lead contracts
and so on). At this very time began the futures trade and trade in some foodstuffs, which
later turned oul Lo be unprolitable.

Leasing as a nontraditional form of management was widely spread during the 60's of
the X3 century al first in the USA, then in Europe and Japan.

The father of the American leasing as a basic form of organized commeicial services is
said to be Henry Shonfeld who founded in 1952 the first associated leasing {irm “U. S.
Leasing” with initial capital of § 20 thousand. The first leasing company in France emerged
in 1957 and was specialized on industrial machinery leasing. In 1965 there were already
28 such companies. In Japan leasing business appeared only at the beginning of the 1960s.

Foreign world cxperience shows that the most part of leasing transactions are concluded
for machinery and equipment. On the whole, the specific gravity of leasing in industrial
investments accounts {or a considerable share: in Australia—about 33 %, in the UUSA - 30
%, in the UK 18 %.

Every country has its own peculiarities in the leasing laws. For instance, in Austria ac-
cording Lo the regulation of the tax law a lease term should not cxceed 90 % of the total
period of lechnical exploitation, or Lo put it another way, the period till writing off an
object of leasing in the bookkeeping of a lessor. The shortest lease contract term possible
makes up 40 % of the total period of technical exploitation.

The experience of the USA shows that a lessee can purchase equipment, if the period of
ils technical exploitation constilutes al least 2 years, and if the residual value, calculated
in terms of the market price, accounts for no less than 15 % of its initial value. Besides, a
lessee is not allowed to pass the equipment on conditions of subleasing without a special
agreement composed in written form, to let competitors or other interested individuals to
gel acquainted with Lhe constructive and exploitation peculiarities of the leased equip-
ment. As a rule, during the leasing period of a lessee marks the equipment with special
labels indicating the owner’s company so that when the lessee’s equipment is under arrest
or taken away [rom him (o cover his debts in case of bankruptcy or other infringements,
the lessor’s equipment would be safe.

I'he pioneer of the large-scale and active adoption of operating leasing in the USA is
sated to be the company “IBM” - the leading firm on the market of software and tech-
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nical means. as well as the corporation “McDonnell Douglas™ specialized in the field
of production of planes for civil aviation. These firms exceed in their branches on both
American and world markets.

In May 28" 1988 in Ottawa (Canada) was accepled the “Convention about internalional
financial leasing™, which made it possible to establish commonly accepted norms regulat-
ing law relations of all participants of an international leasing transaction and eliminate
any existing law hindrances.

Among the world biggest specialized leasing firms should be noted such as “Berman
Leasing™ (USA), “Kennings Motor™ (UK}, “Fuel-Carhop™ (I'rance), “Japan Leasc [n-
ternational Corp.™ (Japan).

It should be observed thal foreign leasing firms seldom act independently and do not
have close connections with other companics. 1n most cascs, they are subsidiary compa-
nies of large-scale transnational, industrial and trade firms, banks and insurance compa-
nics. For example, such large-scale industrial companies as American ones “1I"ord Mo-
tor™, “International Telephone and Telegraph Corp.”, I'rench ones “Reno™, “Citroen™,
German ones “Volkswagen”, “BMW™, Japan ones “Toyola Motor™, “Nissan Motor K"

and others arc known to have their own subsidiary companics and brunches.

Organizational management form of leasing activitics widely spread in the world cxperi-
ence is foundation of joint companies. For exampic, the well-known joint Icasing compa-
ny “Euroleasing” was cstablished by large-scale German, French and Russian firms and
banks.

3. Principal advantages and conditions of effective use of different Kinds of transactions in
agrarian management of Kazakhstan

To better understand the mechanism of future transactions on commoditly exchanges let
us study the following case.

An agricultural firm A purchased 50 piglets in August and plans to finish the feeding in
February of the following ycar. The cost price of | metric centner of pork equals 25000
tenge, and the price for pork on the commodily exchange in August constitutes 30000
tenge for 1 metric centner. The agricultural firm A considers the profit of 5000 tenge Lo be
enough and sells with the help of its broker 5 contracts for alive pigs at the price of 30000
tenge for 1 metric centner.

Supposc, however, that in February the prices {or pork on the commodity exchange and
markel reduced to 25000 tenge for 1 metric centner. The firm buys on the commodity
exchange 5 contracts at this price. Since it sold contracts at the price of 30000 tenge for |
metric centner and bought at the price of 25000 tenge, the commodity exchange will pay
the difference of 5000 tenge for | metric centner.
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In fact, the firm sells the pigs on the market and gains 25006 1enge toe | migliie contmey
The total gain of the firm in this case equals 30000 1enge for 1 metng ceniner 128000 (o
on the market and 5000 (enge on the commodity exchinge), in other winils (he fiin
gained (he exact sum of money that it planned to gain initially,

The usc of futures contracts offers 10 an agricultural business the following oppa tunitics
and advantages:

An agricultural business gains an opportunily to find a real consumer for its not yel
grown crops, stock.

An agricultural business gains an opportunity to sell grain-crops, stock, wool and
Olhc_r production at the prices formed at the present moment, which will make it
possible 10 insure the crops against possible price drop.

Under unfavorable conditions an agricultural business having sold the crops uncler
the terms of a futures contract beforehand, gains an opportunity to redeem its one
contract.

The most important advantage consists in the fact that an agricultural busincss gains
an opportunity to invest the means attained as a result of the future corps salc in the
development of production already now, which will play a role of an intcrest-lee
credil.

As a guarantor and intcrmediary of a futures transaclion acts a commodity cx.
change. and a scller and a buycr might not know cach other.

. As tt is known, cvery year the crops should be harvested during a short period of
time, but only a small share of the crops is sold on the market right away. ‘I he nwgor
part is stored until it is necded for processing, feeding the stock and so on. e
storage costs arc usually included in the futures prices proceeding lrom the month
of delivery. The prices include not only costs of storehouses use, but also costs of
insurance, as well as the interest of the invested capital.

Each party in a futures transaction can any time (ill 5 days before the datc of deliv

cry stipulated in the contract sell (buy off) its contract at prices formed at the mo-
ment.

'lhus. the conclusion of futures contracts for farmers is profitable, it provides both a
tarmer and a consumer with favorable conditions for carrying out trade transactions aml
gaining a profit no matter what the weather conditions or the state of the market are, A
seeurer guaraniee ol the realization of a futures contract gives the membership ol a com-
modity excluinge, simee the cost of a broker's place represents i doposit sum.,

e —
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Now let us illustrale the calculation of leasing payments in the following example.

An agricultural firm B has applied in the leasing firm C for a leasing agreement, accord-
ing to which it gains on conditions of leasing the equipment in value of 100 thousand
tenge for a period of 8 years. The leasing [irm C charges a 7 % interest rate. The leasing
payments should be made in equal sums periodically twice a year. Let us calculate the
sum of a leasing payment using the following equation:

Cx P
T= , where
1-[ 1/ {1 +P))
T — sum of a leasing payment, tenge;
C — asset value, tenge;
P - interest rate;
t — number of payments, times

According to the offered terms of a lease contract the number of payments cquals i = 8 x
2=16. Thesum of a leasing payment equals:

100 x 0,07
T= = 10,59 thousand cnge.
[H/(1+0,07)%]

Thus, the agricultural firm B will have Lo pay a total sum of 169,44 thousand tenge dur-
ing a period of 8 years (10,59 x 16).

Examining the alternative what could be more profitable in terms of crediting: leasing or
credit, enterpriscs prefer the later. 1t is connecled with the lact that a credil is already
well-known means and, besides, a leasing interest rate is usually much higher than that of
a credit. 1n spite of this, even with a higher interest rate leasing in the final analysis leasing
can turn out 10 be more profitable than credil. In comparison Lo the other ways of acqui-
sition of equipment (payment after delivery, deferred payment purchase, a bank credit to
an enlerprise), leasing possesses a number of advantages. Lel us take a closer look at the
most imporiant ones (appendix 3).

Leased properly should not be paid for beforehand, since a leasing transaction is fully
financed by a lessor, and a lessee does not have Lo pay a lot as a lump sum and therefore
can use the additional funds to ensure economical development of his production. Leas-
ing payments made during the lease term consist mostly of income (unds gained in the
course of using the leased equipment.

Investment in the form of property lowers the risk of money loss, since a lessor keeps the
ownership right to the leased property.

L
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[t ts easier for an enterprise to attain property on conditions of leasing rutlier 1l 0
credit for its acquisition, since it is required to mortgage some property as a swuin "yl
payment of money lent.

For a lessee the risk of moral and physical wear and obsolescence of equipmuent i isige
es, since it is not purchased, but borrowed.

The leased property is not showed in the lessee’s balance, which does notl s j18
assels and therefore releases {rom property tax liabilities.

A way of payment is stipulated by a lease contract. Thus, leasing, in contrast 1o reluiively
hard credit rules, allows to cover the investment costs proceeding from the read prosi bl
ities of an entrepreneur and exploitation peculiarities of the leased property.  Whcn 110
production is sold heavily and there is litlle ready market for it, a lessee cau wive 1he
leased properly back lo a lessor, which allows to lower the risk of possible los sy whilg
starling to produce a difTerent kind of production. Exploitation costs decrease beiaie
the leased properly is used more intensively (according (o the terms of a lejine camiteii|
purpaoscful use of the object of leasing is compulsory).

Besides these, International Monetary Fund does not take into account the lg; L
action sum when calcuiating national debts, which makes it possible for a lessce v heep

his credit line (limit for a credit).

Conclusions and suggestions

Al present in conneclion with the depreciated state of agricultural equipment ot side
and absence of sulficient amount of financial resources for technical reequiprient an the
olher side, new forms of trade relations have made their appearance in agrarusn nuuhet-
ing.

Barter transactions are a kind of merchandise exchange operations, which ndlude ex-
change of goods of a cerlain value for other goods of an equal value without monetary
paymenl. In the time of money deficit much importance is attached to this kind of transac-
tions by Lhe subjects of market relations of the agrarian sector of economy. Burer trans-
actions allow to carry out mutual exchange of produce without monetary payment, in
other words the paymenl is made with respect Lo the correlations of prices lor the ex-
changed goods, which is extremely convenient for many agricultural businesses.

There are agroindustrial commodity exchanges that are meant to smooth seasonal differ-
ences in farm produce trade, 1o promote regulating of prices, to form national and inter-
national markets, to intensively develop agribusiness. Conclusion of forward and future
transactions makes it possible to raise effectiveness of agrarian management in enterpris-
Cs.
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Forward and lutures transaclions also make it possible lor agricultural enterprises to
conduct their commercial activilies effectively. In a forward contract the quantity and
quality of goods, place and time of delivery are specilied by a seller and a buyer for each
transaction, and acting system of ltnancial guarantees ensure absolute fulfillment of du-
ties, secures the luture price of goods.

That is why many agricultural enterprises in thc world use the services of commodity
exchanges, which offer them a wonderful opportunity not only to lower the commercial
risk, but also to gain a profit from futures trade.

Futures contracts are concluded with an cxpectation 1o attain not a reat good, but rather
a price difference for the good specified in the contract. The price difTerence is calculated
as an excess or reduction during the period between the datc of the contract conclusion
{the price at the moment of signing the contract} and the date of its realization (the price
at the moment of signing the contract with a contrary term: if a futurcs contract has been
concluded for a purchase, it is discontinued by setling and vice versa).

Al present in connection with the depreciated state of agricultural cquipment on one side
and absence of sufficicnt amount of [inancial resources for technical recquipment on the
other side leasing is being mentioned more oflen.

Because of the depreciated state of equipment and machinery in many agricullural enter-
priscs (considerable specific gravily of obsolescent equipment, low cificiency of its use,
shortage of spare parts clc.), much importance is attached o the adoption of leasing
transactions in agrarian managemcnl.

Leasing  a certain kind of leasc relations, major kind of business undertaking, directed
te investing of temporarily frec equity or outside funds in an asset by the lessor with an
objective o pass it in accordance with a Icasc arrangement 1o the lessee for the use in
return for a certain payment.

Leasing transactions arc concluded for equipment. machinery, buildings mostly for mid-
dle-term and long-term period.

It should be observed that ecven with a higher interest rate in the [inal analysis leasing
could turn out to be more profitabic than credit. In comparison to the other ways ol
acquisition of cquipment (payment afler delivery, deferred payment purchase. a bank
credit to an enterprise), leasing possesses a number ol advantages.

Leased property should not be paid for beforehand, since a leasing transaction is fully
financed by a lessor, and a lessce does not have to pay a ot as a lump sum and therefore
can usc the additional funds Lo ensure cconomical development of his production. Leas-
ing payments macde during the lease term consist mostly of income funds gained in the
course of using the leased equipment,
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Investment in the form of property lowers the risk of moiey loss, since a lessor keeps the
ownership right to the leased property.

It is easicr Tor an enterprisc 10 ailain property on conditions of leasing rather than a
credit for its acquisilion, since il is required Lo mortgage some property as a security for
payment of money leni.

TI"or a lessce the risk of moral and physical wear and obsolescence of cquipment decreas-
es, since it is not purchased, but borrowed.

The leased property is not showed in the lessee’s balance, which does not increase its
asscts and therefore releases from property tax habilitics.

A way ol payment is stipulated by 2 lease contract. Thus, leasing, in contrast 10 relatively
hard credit rules, allows to cover the investment costs proceeding from Lhe real possibil-
itics of an entreprencur and exploitation peculiarities of the leased property. When the
production is sold hcavily and there is little ready market for it, a lessee can give the
Icased property back to a lessor, which allows Lo lower the risk of possible losses while
starting to produce a different kind of production. Exploitation costs decrease because
the leased propertly is used more intensively {according to the terms of a lease contract
purposeful use of the object of leasing is compulsory).

Foreign countries expericnce also points out the profitability of usc of these kinds of
transactions concluded among agricultural enlerprises.

In this conncclion, it is necessary 10 recommend 10 the subjecis of market the use of
leasing. barter, forward and future transactions, as well as creation of the conditions
nceessary for widespread adoption of these transactions among agriculiural enterpriscs
and businesses with an aim to increase effectivencess of agrarian management.
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APPENDIX 1
Basic provisions of forward and futures contracts
Ne Contra}c}ual Forward coniract Futures contract
provision
! 2 3 4

Standard, the same
for all participants of
commodity trade.

Conformed between a
seller and a buyer.

1 Volume of delivery

Conformed between a
seller and a buyer.
Lower quality and
higher quality goods arc
sold accordingly with a
discount or with a
markup.

2 Quality of goods Standardized,
divergences rom the
eslablished quality

standard are minor.

3 | Time of delivery Conformed by both

parties.

Standardized by &
commodily exchunge,

Seutled in the course
of bidding.

Conformed between
a seller and a buyer.

4 | Price of goods

Goods are delivered as
stipulated by a contract.

5 Realization of
a conlract

A contract is moglly
redeemed.

¢ | Guaranior of
transaclions and
institution publishing
information about
transactions.

Absent. Clearinghouse

-
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APPENDIX 3

A futures transaction on a2 commodity exchange.

On the date of conclusion of a contract
1

Initial price

Seller 2 2b Buyer
c N o

Clearing
House

Subject Ne 2 \‘

Subject Ne 1

On the date of a price change

Buyer da 4b Seller

1 conclusion of a contract;
2a,2b registration of a contract;
3a  purchase ol a contract:

3b  sale of u contract;

da — payment of the price difference between the initial and the changed prices by the
clearing house to a buyer;

4b  payment of the price difference between the initial and the changed prices by aseller

APPENDIX 2
A futures transaction on the level of partners.
On the date of conclusion of a contract
4 N\ 4 N
Initial price _
Seller < Buyer
| K 1) / L 1 vy
I
I
| Subject Ne 1 Subject Ne 2
1 On the date of a price change
2 4 N\ 4 Y A
‘ Changed price n
Buyer b Seller
. _/ \- /
1
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APPENDIX 4

APPENDIX 5
A leasing transaction. Peculiarities and advantages of leasing as a basic form of lease
Peculiarities of leasing Advantages of leasing as a basic form of Jease
Lessee Purchase contract Producer of Facilitation and In comparison to the asset acquisition using funds
. equipment acceleration of the borrowed from financial institutions:
easing coniract L .
asset acquisition no pledge is needed,;
/ leasing keeps the way lor a lessee to get a loan;
\ Leasing no deposit is needed.
Leasing payments company (firm) When conducting leasing operations the asset acquisilion
Value of equipment is possible according to a small-scale investment plan.
Insurance contract Credit payments Prevention of Ina lt_aasr.? contrgct a Jease term is ghorter %han the
obsolescence and exploitation period. Thanks to this adoption of new
Insurance pgyment operating adaptation equipment influencing the scientific and technical progress
o the scientific an can be conducted without regard to the exploitation
% to the scientific and be conducted without regard to the exp!

Insurance company

Tax payments

Financial institutions

technical progress

period

‘

State and municipal

institutions

Tax payment reduction
effect

Owing 10 the Mact thai In a lease contract a leasc term is
shorter than the exploitation period there is an effect

of reimbursement of the whole sum of investmeni in
equipment during the lease term. Lease payments are
excluded from a lessee’s gain. Lease payments arc
included in the assets and the difference between lease
payments and amortization costs are regarded as current
costs. As aresult, the sum liable to tax is reduced.

Economy of office labor
costs

Office work can be cut down:
elimination of labor-intensive operalions
connectled with the asset acquisition (conclusion
of a purchase contract, payments elc.);
elimination of maintenance operations
{amortization costs, tax payments, industrial
machinery tax payments, insurance and
reequipment);
elimination of labor-intensive operations
connected with liquidation and sale of cquipment.

Prevention of
deterioration of
financiul activities

Leased equipment is not showed in the lessec’s bilance,
which allows to invest capital in the equipment withoul
changing the corrclitions of basic and equily capilals.
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Introduction

While before the 1990s human rights and democracy in third stales were of minor
importance in the Europecan Communities' (EC) external relations, they play a central
role since then. Today the Buropecan Communitics (EC) or European Union (EU)
tries in many different ways 1o improve the respect for human rights and democratic
principles in third countries.! Tirstly, it engages in direct democracy assistance, i.e. il
dircetly funds human rights and democracy related projects (" positive or encouraging
measures”). The central EU programme in this respect is since 1999 the “Curopcan
Initiative for Democracy and Human Rights™.? Sccondly, it employs sanctions and
cmbargocs or suspends diplomatic ties and trade relations (“negalive or punitive
measures™'). Thirdly, traditional diplomatic instruments, like diimarches, resolutions,
declarations and specific Common Forcign and Sccurity Policy (CI'SP) measures, like
common posilions and joint aclions, are used 1o express human rights concerns in
third countries.’ Fourthly, EC external agreements increasingly foresec so-called political
dialogues which intend to provide an institulionalized platform to discuss human
rights and democracy related topics. Fifthly, since the beginning of the 1990s the EU
applics political conditionality which makes aid, trade, the conclusion of co-operation
and association agreements and EU membership dependent on respect for human
rights and democracy.

A particular expression of political conditionality is the inclusion of human rights and
democracy clauses in agreements between the EC and third states. These clauses give
the right to both partics 10 suspend or lerminale an agreement in case of breaches of
human rights or democralic principles.

In this paper | analyse the CU's use of human rights and democracy clauses in the
Partnership and Co-operation Agreements (PCAs), concluded between the EC, its
Member States and the successor states of the Soviet Union {except the Baltic stales? ).
I start with a short overview of the evolution of EU human rights clauses and their
roots in international law. A comparison ol the various lformulations of human righis
clauses used in the PCAs floilows. In the last part [ turn to the practical application of
the clauses and evaluate its effectiveness. The central argument of the paper is that
while the EU has devcloped an ¢cnforccable legal instrument in accordance with

* The author is currently involved in the LLM Programme of the European University Insitue m Florence, [taly.
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international law. the lack of objective and equitable application has so far rendered
human rights clauses ineffective.

Partnership- and Co-operation Agreements (PCAs)

The PCAs are the main instrument regulating the relations between the EU and the States
of the Former Soviel Union (Newly Independent States or N1S).® They replaced the
*Agreement on trade and commercial and economic co-operation”™ signed in December
1989 between the EEC and the Soviet Union.

PCAs cover a broad spectrum of issues such as trade in goods, economic co-operation
(including among others investment promotion and protection, energy. environment
transport, tourism), financial co-operation, cross-border supply of services and other.
Despitc this broadness the established relations arc not very deep. ¢.g. the PCAs do nol
create a free trade arca, but contain at most a “prospect’ of it. Most of the articles just
determine the ficlds in which Tacis projects should be carricd out. The agreements also
establish a political dialogue that obliges the partics to mecl regularly at various levels
and o work on PCA related issucs as well as (o discuss their future relationship. R‘cspc-ﬂ
for democracy is one of the explicitly mentioned objectives of the PCAs, while _rclcrcncc
to human rights is missing as objcctive. Morcover, all PCAs include human rights and
democracy clauses.”

PCAs were signed with all NIS except Tadjikistan between 1994-1998'* and so 'I':n' cne
tered in to force with Russia, Ukraine, Moldova, Armenia, Azerbaijan. ch.rgl'.l. Ls-
bekistan, Kazakhstan and the Kyrgyz Republic.”” The PCAs with Turkmenistan andd
Belarus have not yet been ratified. The PCAs are “‘mixed agreemenis’™’ bccausc.lhcy (.I“
not fall in the cxclusive competence of the EC or the Member States but cover fields o
which the EC and the Member States share competence. The legal basis for the EC Lo
conclude the PCAs are among some more specific articles of the EC-Treaty Arl. 1‘13 and
Art. 308 EC-Trcaty. For the time pending the ratification of the agreements, which wis
because of the high number of parfiaments and the political situation in the NIS expected
to last long, so-called Interim Agreements were signed. These conlain the trade rcl_alcc.l
provisions of the PCAs, and arc based on Art. 133 EC-Treaty {and Art. 300(2) EC- Frea-
ly) and also include human rights clauscs.™

Reaching consensus on political conditionality

Before the 1990s the use of political conditionality’® was disputed and imposing.human
rights and democracy standards was considered as political interference into the mlc‘rnul
affairs of a sovereign state."”® EC external agreements of the 1970s and 19805 contained
aflfirmations of respect for human rights and references to specific documents sueh as II}c
UN Charter or CSCE documents, but these were included only in preambles and not in
the text, An e unple is the agreement between the EEC and the Soviet Unin_n ol 1989,
which mentions *the importance of giving Fall effect 1o the Final set of the CSClEand the
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Concluding Documents of subsequent meetings of the CSCE participating states”.'s
Usually, violation of human rights did not influence the implementation of the agree-
mend."”?

The main reasons for the change in atlitude of the EC and other Western countries Lo
political conditionalily seem to have been the end of the Cold War and the end of the
competition between West and East for political influence in the Third World. [t allowed
Western governments to make support conditional on political and economic pecform-
ance of a third state. At the same lime the International Financial Institutions and in
particular the World Bank came to the conclusion that ‘bad governance’ was a reason for
the lack of development in the Third World especially in Sub-Saharan Africa. Another
reason for starling to use political conditionality might have been the strong support for
democracy in many areas where it was absent before the 1990s, especially in Central and
Eastern Europe. Also Western countries might have needed a new justification for con-
tinuing to give aid (o the Third World vis-a-vis their own population.'

EC institutions and human rights clauses

Among the EC institutions il was the European Parliament (EP) that already since the
early t980s supporlcd the use of political conditionality. ]t requested the Commission to
link EC aid with minimum conditions of human rights protection and o build human
rights considerations into developmenlt programmes and exiernal agrecments.'® With the
entry into {orce of the Single European Act in 1987 the EP gained Lhe power to approve
associalion agrecments and membership applications. This madc it a morc powerful ac-
Lor able to press for higher respect for human righls by other EC institutions as well as
third countrics.

During 1991 aiso the other EC inslitutions declared their support [or human rights con-
ditionality. In June 1991 the Luxembourg European Council said thal il is the legitimate
and permancnt duty of the EC and its Member Siates 1o promote and saleguard human
rights throughout the world and that this cannol be considercd as interference in the
domestic afTairs of a state.®® On 28* November 1991 the Development Council agrecd
that considerations of human rights and democracy should be imporiant eiements in the
EC’s relations with developing countries. The EC “will give high priority Lo a posilive
approach that stimulates the respect for human rights and encourages democracy™, but
“in the event of the grave violations or serious interruption of democraltic processes, the
Community and its Member States will consider appropriate responscs in the light of the
circumstances. guided by objeclive and equitable criteria”™* On 11 May 1992 the Coun-
ci! decided that all co-operation and association agreements concluded with CSCE coun-
tries should contain a clause which permits suspension or termination of the agreements
if human rights, democratic principles and the principles of the market economy are not
respected.” Because the NIS are all OSCE members and the PCAs were signed in the
middle and end of the 1990s, they all include a human rights and democracy clause.

EC competence to use human rights clauses

Because the EC is a system of attributed competences?*, the question ariscs il'it hits vom
petence to include human rights clauses in its external agreements.

The legal basis for the inclusion of human rights clauses used in the cases of the PCAs
was Arl. 308 EC-Treaty. This article requires that the protection of human rights wncl
democratic principles are objeclives of the EC, because it can be relied upon only “it
action by the Community should prove necessary to attain, in the course of the operation
of the common market, one of the objectives of the Communily and this Treaty hus not
provided the necessary powers,..." .

Human rights and democracy are nol explicitlly mentioned among the objectives of the
EC, outlined in Art. 2 and Artl. 3 EC-Trealy. Nevertheless, most authors agree that they
are, since Lhere are refcrences to human righis in the EC-Treaty and even more in the L.
Trealy. Art. 177 EC-Treaty, which concerns development co-operation, mentions 1 s
agraph 2 that the “*Community policy in this arca shall contribute to the general objecing
of developing and consolidating democracy and the rule of law, and to that of respecLing
human rights and fundamental freedoms™. It could provide the legal basis for & hurin
rights clause in agreements with classical developing countries.® The successor states of
the Former Sovict Linion are not part of this group though, but from the beginming ol'the
[990s on formed a different group in the EC's external relations. Art. 177 bC lvemy
was Lherefore not relied on in the case of the PCAs.

The most central article of the EU-Treaty in respect of human rights is Art. 6 which fays
down that “the Union is founded on the principles of liberly, democracy, respeet v
human rights and fundamental frecdoms,...” and that “the Union shall respect Tudpe
mcnlal rights, as guarantced by the European Convention [or the Protection of 1Tumian
Rights and Fundamental Freedoms...and as they result from the constitutional tvihis
tions common to the Member Stales, as general principles of Community law"™. A, 7
EU-Trealy allows for the suspension of Member States rights in cases of human viglis
violations. Art. 49 EU-Trealy requires an applicant country to respect the principles ont-
lined in Art. 6 before it can accede o the Union. Moreover, the ECJ has over the list M)
years developed jurisprudence that set some minimum human rights standards for mcis.
ures adoptled by the EC institutions and EC measures implemented by the Member
States.? Somc authors interpret Opinion 2/94, concerning EC competence Lo accede 1o
the ECHR, as supporting the argument thal human rights are an objective of the Com

munily. “The protcction of human rights was seen to be a general principle applymg
horizontally 1o all Community activities”.? It is argued that the ECJ rejected aceession
lo the ECHR system because of institutional reasons and not because human rights is rusl
an objective.® Others rely on Opinion 2/94 in order to prove that Arl. 308 can not seive
as a basis lor an ‘essential element clause’ and arguc that the inclusion of such a clause 18
restricted {0 agreements concerning development o -operation ™ Chis pomt ol view seems
to be in the mimaority though, so Art. 308 1.C Licity e Do ly aceepted as o legal basis
for the inclusion ol the human nights clouses.”
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As regards the interim agreements which included a human rights clause. but were
only based on Art. 133, it was argued that this article can serve as a legal basis for the
inclusion of the clause. Riedel and Will suggest that, applying principles of international
law, “suspension of a trcaty or of some of ils provisions is the reverse of the treaty
conclusion. Thus, to the extent that the Community is entitled to conclude a treaty
based on Art. 133(ex Article 113) EC, it must also be empowered to suspend it.”™
Because international law allows for the suspension in casc of certain human rights
violations. it should also be allowed for the Communily.

Human rights clauses in international law

Intcrnational law, in particular the Vienna Convention on the Law of the Trealics of
1969 (VCLT), allows lor the suspension or terminalion of agreements in casc of human
rights violations also without explicit conditionality clause.™ According 1o Arts. 54(a)
and 57(a) VCLT suspension and termination is possible il a treaty specifically provides
for it. In addition, Arts. 60{1) and (2) VCLT make suspension or iermination possible in
cases of ‘maiterial breaches” of an agreement. Such a material breach may for example be
the violation of a provision essential 1o the accomplishment of the object or purposc of
an agreement. This means that agreements can be suspended or terminated in cases of
disrespect for human rights or democratic principles. if it was explicitly mentioned or if
they may be regarded as an essential element of the object or purpose of the agreement.™

The EC in search for a conditionality clause

A first atlempt of a human rights clause was made in the Fourth Lomit Convention of
1989.% Whilc there is more than one reference *1o respect for and promotion ol alt hu-
man righls™, Article 5(2)(2) secems to be the closest approximation Lo & conditionality
clause. 11 states that, * every individual shall have the right, in his own country or in 4
host country. to respect for s dignity and protection by the law™, This formulation does
not make clear if respect for human rights is an ‘essential element” and their violation
therefore a "material breach® of the agreement in the sense of Art. 60 VCLT. Also the
Convention did not contain an explicit suspension clause, which lies down the procedur-
al rules in case of non-compliance of a trealy partner, without reference 1o Art. 60 VCI T.%
The next step in intreducing human rights clauses was the framework treaty signed with
Argentina on 2 April 1990.% This was after the EC institutions had lound generai con-
sensus about the inclusion of such a conditionality clause. Also, Art. 5 of Lomii IV way
the particular outcome of negotiations with the ACP states and there was no intention of
repealing it in other trealics.

The conditionality clause in Art. 1 (1) of the treaty with Argentina, entitled ‘democratic
basis for co-operation’ stiputated:?

*Co-operation ties hetween the Community and Argentina and this Agreement in
ils entirety are hased on respeet for the democratic principlies and human rights,

which inspire the domestic and external policics of the Community and Argenti-

na .

Also this clause leaves doubts if the suspension or termination of the agreement is POSAL-
bie in the case of human righlts violations. The formulation ‘based’ does not clearly imean
that human rights arc essential for the achicvement of the purpose of a ireaty as required
by Art. 60 (3)(b) VCLT.*¥ Also a clear suspension clause was missing,

The suspension of the relations between the EC and the Republic of Yugoslavia in 1991
made it clear that the agreements concluded by the EC with third countries need a clear
human rights conditionalily clause.™ A first consequence of this awareness was the My
1992 C0qncil declaration which stated that human rights and democratic principles form
an essenuial and integral part of relations between the EC and OSCE states and that there |
should be a clear conditionality clause.® It was suggested that agreements with OSCE
states should contain, nexl to political conditionality and references to several QOSCI
documents, also a reference (o the principles of the market cconomy. Following this dee-
laration all agrcements with OSCE states contained a clause that closcly reflected (he
rclcv.ant provisions of the VCLT and left no doubt about the possibility of suspension o
termination in case of violations of human rights or democralic principles. The lirst wete
included in the 1992 agreements with the Baltic states and Albania.

The *essential element clause’

There are vanations among the “essential clement’ clauses in use, cven among the cleven
PCAs that have so far been signed. The PCA with Russia, signed in June 1994 dtoes no
conlain a reference Lo the principles of a markel cconomy, aithough this was requesied g
the May 1992 Council declaration and the PCA with Ukraine, signed in the same niontly
docs. These differcnces might be cxplained by Russia’s stronger position in the llcgnli:l:
tion und refusal Lo include such a reflerence.

Art. 2 of the PCA with Russia states:

“Respect for democratic principles and human rights as defined in particular in
_lhe Helsinki Final Act and the Charter of Paris for a New Europe. underpins the
internal and external policies of the Parties and constitutes an essential clement off
partnership and ol this Agreement.”™!

Art. 2 of the PCA with Ukraine mentions:

«Respect for the democratic principles of human rights as delined in pacticul in
the Helsinki Final Act and the Charter of Paris [or @ New' Europe, us well us (he
principles of market economy. including those etunc e i the documents of the
CSCE Bonn Conference, underpin (he internal wind exteril policics of the P hes
and conslitute o essential element of pminership i of this Agrecmen™,
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The PCAs with Belarus, the three states of the Caucasus, and Kyrgyzstan, Kazakstan,
and Moldova contain the following ,csential element clause':

~Respect for democracy, principles of international law and human rights as de-
fined in particular in the United Nations Charter, the Helsinki Final Act and the
Charter of Paris for a New Europe, as well as the principles ol markel cconomy,
including those enunciated in the documents of the CSCE Bonn Confecrence, un-
derpin the internal and external policies of the parties and constitule an essential
element of partnership and of this Agreement.”

The PCA with Turkmenistan mentions in Art, 2:%

.Respect for democratic principles and fundamental and human rights, as defined
in particular in the Universal Declaration ol Lfuman Rights, the United Nations
Charter, the | eisinki Final Act and the Charter of Paris for a New Europe, as well
as the principles of market cconomy, including those enunciated in the documents
ol the CSCE Bonn Conference, underpin the internal and cxternal policics of the
Parties and constitute and essential element of this agreement*.

A comparison shows that the EC in the [irst two and the last PCA refers 10 . democratic
principles® whilc it uses the lerm .democracy” in the others. The rcturn Lo the use of the
phrase “democratic principles” secms to have becn a deliberale decision because the Com-
mission made clear in a 1998 communicalion, concerning the relalions between the EU
and the ACP states, that it is awarc of the differcnce between Lhe two icrms and that it
prefers the second.™ It mentions thal “by opling for the phrase *democratic’ principles
rather than ‘democracy’, Article 5 of Lomii [V sought to emphasise the universally rec-
ognised principles that must underpin the organisation of the Stale and guarantee the
enjoyment of rights and fundamental freedoms, while lcaving cach country and socicly
free o choose and develop its own model. .. It is a defining characlenstic of a democracy,
whatever Lhe system or model adopied, that it formalises a non-violent dialectic between
the aspirations of the majorily and thosc ol a minority according to a body of rules ac-
cepled by all and based on respect [or human rights and fundamenial freedoms™.#

The other dilferences between the four clauses mentioned above refer 1o the UN and
OSCE documents and the principles of inlernational law mentioned in some PCAs and
missing in others. The abscnce of reference to the documents of the CSCE Bonn confer-
ence in the PCA with Russia has lo be seen in relation with the absence of Lhe reference (o
the principles of market economy. The 1990 Bonn conference concentrated on the eco-
nomic dimension of co-operation.* The other differences, i.c. the reference to UN docu-
ments in all PCAs excepl Russia and Ukraine and the reference 1o the Universal Declara-
Llion of Human Rigbhts in the PCAs with Turkmenistan while all other PCAs (except with
Russia and Ukraine) refer only to the UN Charter, cannol be explained with difTerent
accesstons dales 1o the relevant organisations. By the end of 1992, all NIS were members
in the OSCE as well as the UN. While Russia took the seat of the Soviet Union, all other
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NIS became new members in 1992.% T1 rather seems thig the diltgrences catc b i vj-biaiie
by the dilferent times when the agreements were signed amd ure sg¢teconpm dy g g
in the EC’s formulation of condilionality clauses. The agrecments wiily Ruowsaiwnd TH i
were signed in June 1994 and have, except the reference to i nuv ket geoniy th Lk
wording. The second group of PCAs were signed between lite 1994 snil 1996 {wuli Mol
va, Belarus, Kazakstan, Kyrgyzstan, Uzbekistan, Armenia, Geongin, Az babmd fing
contain the same wording of the clause, with references 10 the main OSC 1 docomdiny g

well as the UN Charter. At last, Turkmenistan's PCA was signed tn 1998, il conluing,
different from the others also a reference to the Universal Declaration of Tiumin Rightg,
Also the inclusion of “principles of international law™, mentioned in the case of (he PCAg
signed between late 1994 and 1996 seems to be just the result of a general development of
the clausc by the Commission. Some authors suggested that the reference to internation.
al law might have been caused by the Nagorny-Karabach conflict??, which docs not ex.
plain the inclusion in the cases of the Central-Asian republics. Moreover, the agreemuentg
with Kazakstan and Kyrgyzstan were signed more than a year beflore the agreemengg
with the Caucasian stalcs.

Suspension Clauses in the PCAs

Ln addition Lo the ,essential clement' clause the PCAs also contain a ‘suspension’ ;1 110a.
compliance' clause, lying down the procedurc to be followed in cases of human nigliy
violations. These clauses are identical in all PCAs, '
Arl. 102 of the PCA with Ukraine stipulates:

»IT either Party considers that the other Party has failed to fulfil an abhiginio,
under the Agreement, it may lake appropriate mecasures. Before so dotng, exegpi
in cases of special urgency, it shall supply the Cooperation Council with ull iglg.
vant information required for a thorough examination of the situation witl i vigy
1o seeking a solution acceplable to the Parlies.

In the selection of these measures, priority must be given Lo those which kst diy.
turb the functioning of the Agreement. These measures shall be notificd smme;.
ately 1o the Association Council and shall be the subject of the consultations with.
in the Associalion Council if the other Party so requests.”

This type of suspension clause was {irst used in 1994 in the association agrecments witl,
Bulgaria and Romania.** It replaced the so-called ‘Baltic suspension clause’, uscd in thg
{reatics with the Baltic states and Albania, which did not refer 1o the possibility of nega.
liations and demanded ‘serious violations’ of human rights.™

The *appropriate measures’ referred 10 in the clause mean a partial or complete suspen.
sion or the termination of (he agreement. Important in the selection of the measure is 1
take into account the principle of proportionality, mentioned in the second parigriph of
the clause
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I he requirement to involve the Co-operation Council, which is a PCA institution
consisting of EC/EU Council and Commission members and members of the
government of the third state, is a reference to Art. 65 VCLT. It demands that when a
treaty is suspended or terminated pursuant o Art. 60 VCLT, a period of not less than
three months must be given except in cases of special urgency. On the one hand the
necessily of negotiation between the EU and the respective NIS in cases of human
rights violations has to be evaluated positively. Discussions and dialogue (as positive
approach) might in the end be more productive to improve the human rights situation
than a simple suspension or termination (negative approach). On the other hand, it
was feared that a long-lasting procedure involving the Co-operation Council would
render the non-compliance clause ineflective or inoperative.® For this reason a joint
declaration, attached to a treaty, made clear that violations of human rights and
democratic principles were “cases of special urgency’ that allowed for immediate reaction
without necessary involvement of the negotiation procedure. The PCAs with Ukraine
and Russia, both signed in June 1994, were the first agreements ever to include such a
joint interpretative declaration. It is formulated as follows:

“The parties agree, [or the purposc of its correct interpretation and its practical
application, that the term “cases of special urgency” included in Art.102 of the
Agreement mean cases of malerial breach of thec Agrecment by one of the Parties.
A material breach of the Agrecment consists in

(a) repudiation of the Agrcement not sanctioned by the general rules of inter-
national law or

(b) violation of the cssential elements of the Agreement set out in the Article 2.

The Commission’s communication “on the respect of human rights and democratic prin-
ciples in the relations with third countries” of May 1995% proposcd that all future exter-
nal agreement of the EC should contain a conditionality clause that had in fact been used
in the PCAs with Russia and Ukraine, signed in June 1994. Firstly, it should consists of
an essential element clause, which could include different elements and therefore, differ-
ent [rom the May 1992 Council decision did not necessarily have (o refer Lo the principles
of market economy. The content of the essential element clause was put “at the discretion
of the Council”.** Secondly, there should be a suspension clause, with reference to nego-
tiations (except in cases of special urgency). Thirdly, a joint interpretative declaration
should clarify whalt constitutes a case of special urgency and material breach of the agree-
ment.

Conditionality clauses in unilateral measures
EU measures laying down the provision of aid to third countries also contain condition-

ality clauscs, which are because of the unilateral character of the measures differently
formulated than the above discussed. Tacis is the programme laying down assistance
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Lo the States of the Former Soviet Union. A conditionality clause is included in ATl
16 of the Tacis regulation.®

When an essential element [or the continuation of co-operation through assistance
is missing, in particular in cases of violation of democratic principles and humin
rights, the Council may, on a proposal from the Commission, acting by a qualificd
majority, decide upon appropriate measures concerning assistance Lo a partner.

In a second paragraph Art. 16 lays down that suspension or termination of aid ch‘an-
nclled through the Tacis programme is aiso possible if the third country violates obliga
tions arising from the PCAs.

Conditionality in practice

Although the EU uses human rights clauses for several ycars, no treaty so far has been
suspended solely because of human rights violations. There were some cases ol trealy
suspension with some ACP states (eg. Rwanda, Somalia, Sudan) but the suspension wits
not only because of the human rights violations, but because of a general non-fulfilment
mixed with human rights violations (e.g. civil wars).

The TACIS conditionality clause on the other hand has been invoked in response to (h!
constitutional crisis in Belarus in 1996. In that year the political situation deeply defet i
rated with fundamental rights, like the [reedom of assembly and speech being resti iulu:i
President Lukashenko enacted a new constitution that changed the balance of powuis It
his own lavour and established what has been called a “constitutional dictatorship ' A%
a resull the EU suspended all Tacis programmes except those related to democruti ee
vclopment, humanitarian aid, and regional programmes and halted the ratification provs
ess of the PCA and Interim Agreement. Next to this punitive or negative measure, i Mo
positive one was looked for. In 1997 the Commission proposed a special “Civil Socity
Devclopment Programme”, that after two years of negotiation between the EU and the
Belarusian government finally started Lo be implemented in late 1999.%

There are cascs when agreements were not signed at all because of the rejection of i.h_c
third party to include a human rights clause. Examples are the planned agreement with
Australia and with New Zealand, which both refused to include a human rights cliuse
and argued that such clauses are inappropriate for agreements between developed coun«
tries. In the end the planned agreements were substituted by a Joint Declaration which
also referred to the respect of human rights but is not a legally binding document ™

It has been argued that the lack of invoking human rights clauses does no( meun thil

they are not effective.”” The main purpose does not lic in their invocation but in thei
threatening effect: having the stick but not using it. This effect is said (o become especinls
ly obvious between the time of signing and the ratification of the treaty, 1'he hunman
rights clause puts a special obligation on the partics to ensure the respeet for humin
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rights. If one party fails to perform positively, the ratification process can be halted
until the situation improves.

As regards Russia, the ratification process fell in the time of the war in Chechenia. In
January 1995 the European Parliament passed a resolution referring to the human
rights clause and requesting the Commission and Council to halt the ratification process
of the Interim Agreement until military attacks and massive human rights violations
had ceased.® Subsequently, the Council made the signing of the Interim Agreement
dependent upon the permanent presence ol the OSCE in Chechenia, on allowing
humanitarian aid to enter the country, on a cease-fire, and on a serious search lor a
political solution to the conflict. But while the OSCE mission reported continued
human rights violations at the end of March 1995 and the European Parliament still
conceived signing the Interim Agreement and ratification of the PCA as impossible in
mid July 1995, the Europcan Council of June 1995 formally decided to sign the Interim
Agreement. This was eventually done in July 1995 and the Interim Agrcement cntered
into force in February 1996. By November 1995 the European Parliament gave its
assent to the PCA, mentioning the continuation of the cease-fire in Chechenia as
justification for its decision.®

In 1999 Chechenia a second time triggered discussions on the invocation of the PCA’s
human rights clause. At the European Council meeting in Helsinki in Deccmber 1999 a
statement was issucd condemning the situation in Chechenia and qualifying Lhe situation
as “totally unacceptable™.® The European Council mandated Lo review the Common
Strategy on Russia®, to suspend some provisions of the PCA and to transfer some Tacis
funds towards humanitarian assistancc and to priority areas like human rights, the rule
of law, support for civil society and nuclear safety. Even the suspension of the Most
Favoured Nation (MFN) status and the withdrawal of the customs preferences under the
Generalized System of Preferences (GSP) werc discusscd. Bul when the Council of Min-
isters met at the end of January 2000, one months after the Helsinki European Council,
no initiative had been taken, except some very small and unimportant ‘pseudo-sanctions’.
The ratification process of thc PCAs with the Central Asian Republics and the Caucasus
States lasted even longer than with Russia. While these PCAs have either been initialled
or signed in 1995 or 1996, the European Parliament blocked their ratification for three to
four years. It finally gave its assent in 1999 and all agreements entered in force on the
same day, July 1, 1999.6

In the cases of Belarus and Turkmenistan the ratification is still blocked. In these cases
the EU tries to encourage the two states to improve their human rights record as well as
to introduce democratic standards. So far one cannot observe any success of this endeav-
our, since the political situation and human rights standards have not improved in nei-
ther state.

Evaluating the EU’s use of conditionality clauses

The examples, especially the one of the EU’s approachs to the san i Chigchgsiig, proind (o
several weaknesses in the EU’s application of conditionulily «lansa s, Livstly, it whoiwn
that a clear definition of what is a violation of human rights tnd deniocratio pram sl s
missing. The different EU institutions applied different standirds i ane and the s

case, with the Parliament seemingly pursuing a stricter policy than the Counail and the
Commission. The same has been observed with regard to ACP states, where in some
cases the Commission suggested to use the stick, but the Council opted for the currot.*!
Also, dilferent standards are used with regard to different countries. The lack of demiod
racy in Uzbekistan does not seem to be given as much attention as it is in case ol Belarus,
human rights violations in Turkmenistan seem to be considered differently than in Rus-
sia and Ukraine. According to the Freedom House ranking of 2001 all threc states form
the group of ‘consolidated autocracies’.%

This relates to a second issue, namely that human rights are not a trump which alwiys
and everywhere prevails, but that the EU’s actions are led by other, like political, cco
nomic, or security-related considerations as well. Because Russia is a power{ul European
actor, the EU as soon as possible wanted to establish closer political and economic 1¢li
tions and Lo put the PCA in force. Also the decision to enlarge to the East taken in [U93
playcd a role, since it would eventually shift the external EU borders closer to Russtt il
the Western NIS. These aspects necessitated the EU to take a less strict approieh 1o
Russia in cases of violations of human rights and democratic principles.

Thirdly, the examples show that the EU after a certain — longer or shorter  timc anywuy

ratifics agreements, irrespective whether the human rights situations has improvesd o

not. This becomes particularly obvious in the case of the Central Asian repubhics. wleri

the ratification of the PCAs was halted for three to four years. After this period, ull I'('.':\ﬂ|
were ratified at the same time, disregarding the lack of improvements of the humun righis
and democratic situation. Similarly in the case of Russia, the European Purlinment

ratified the PCA in November 1995 referring to the continuation of the cease-fire, despiic

its earlier more far-reaching demands.

Fourthly, in each case the EU seems to focus on one particular issue and at the same fume
disregard other irregularities in the same country that would also fall under the conds
tionality clause. Third states are made believe that with improving this particular issuc
they will get the benefit and that other issues do not count — and in fact it happens Ik
that. This is problematic, because with giving the benefit, i.e. ratifying the agreement, the
anticipatory force of the conditionality clause is gone and what remains is only the possi
bility it negatively, i.e. to suspend or terminate iL.
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Conclusion

Generally it has to be evaluated positively that human rights and democratic principles
gained an important place in the EC's extlernal relations. While they have been absent
until the early 1990s, they form now part of nearly all external agreements, particularly
in the form of conditionalily clauses. The formulation of such clauses the EC has
adopted during the 1990s is composed of an ‘essential element’ clause, a ‘suspension’
clause and a ‘joint declaration’. Together, they are broadly accepted as a clear and
proper basis allowing for a suspension or termination of agreements in cases of human
rights violations in conformity with international law (VCLT).

More problematic and a real challenge for the future is the application of the clauses. The
cxamples presented in this paper show that the EC/EU lacks a clear catalogue of what
constitutes a breach of human rights and democratic principles. The different institutions
apply different parameters. Moreover, different standards arc applied to diffcrent coun-
tries, showing that human rights still rank seccond after cconomic and security-related
issues. [t seems that the Parliament and the Commission pursue a stricter policy than the
Council. From a Realpolitik point of view the EU’s approach could be understandable,
but from a human rights and democracy point of vicw it just cannot.

In order for a human rights policy to be cffective, conditionality has to be applied
according to thc EU"'s own parameters in an “objective and cquitable™ manner, as well
as consistently.®”. Otherwise the EU risks that a very uselul instrument to foster more
protection of human rights and democracy remains incflective.
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Constructive and Destructive Aspects of Batken conflict in 1999-
2000. Experts’ Opinion

Erika Iskakova,
Central European University, Warsaw, Poland
erica.iskakova@ceu.edu.pl

Introduction and Problem Statement

In the beginning of August 1999, on the southern territory of Kyrgyzstan an unpredicta-
ble and shocking conflict burst out. International terrorists of Islamic Movement of Uz-
bekistan intruded into the territory of Kyrgyzstan. Many of the citizens of the country
saw this bloody conflict as destructive and called it a war. Indeed, the Kyrgyz pcople lost
their soldiers in the conflict, there were many refugees and the government had to allo-
cate financial resources in order to solve the conflict. This was aggravated by the fact that
Kyrgyzstan is going through an economic crisis and is a developing country. However,
according to the social thcory of conflict, every conllict, whatever it is, interpersonal or
international, has both destructive and constructive functions.

The main goal of my rescarch is to identify the destructive and constructive functions
carried out by the Batken conflict in 1999-2000. Perhaps, this is one of the most correct
ways Lo sce the weak and strong sides of the Kyrgyz side in this military conflict. The
rescarch adheres to the complicated and constructive approach to the understanding of
conflict, the one that examines conflict as a many-dimensional social phenomenon, which
is an inalienable featurc of human cxistence important for the progressive processes ol
history, social changc and transformation

Methodology

In research in order to identify constructiveness and destructiveness of the conflict in
Batken method of in-depth interviews was used. The number of experts interviewed is 12
people (see annex). The experts are divided into four groups: politicians and military
men who took part in the military operations, journalists, who wrote articles on the events
and indcpendent observers from public organizations.

Research Findings

It should be admitted, that in the course of the research it was sometimes difficult to draw
a clear line between the constructive and destructive sides of the conflict as the construc-
tive ones always bear an element of destructiveness, and vice versa. For instance, all
experts noted that, in general, the population had displayed the growth of patriotism and
unity, but at the same time they mentioned the facts of corruption among the politicians
and other officials with regard to the humanitarian aid provided to thc inhabitants of
Batken and the fighting soldiers. Also, together with the solidarity of the nation there
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was evident the growth of migration not only among the Russian cthuic papnliton,
but also among other cthnicities.

The Constructive Aspects of the Conflict

The first important constructive aspect of the conflict, in the opinion of all experts. is that
the war actions in Batken in 1999-2000 gave a strong impulse for the development of the
national army. This was initiated by means of a peculiar military reform when an urgent
need for development of the military system of defense in the country was realized. The
military men and politicians told that prior to the commencement of military actions in
Batken (in 1997), the President of the Kyrgyz Republic, Askar Akayev, had made a pro-
posal to disband the National Army and to retain the National Guard only. This propos-
al was justified not only by the forced yearly spending of the state budget for the mainte-
nance of the army, but also by the fact that, in fact, Kyrgyzstan had no onc to delend
itself against and, consequently, the army is simply unnecessary. So the conflict had shown
that due to the country’s gcopolitical location, the army is needed, and not merely &
symbolic army but a well-equipped and capable of working even in the most difficult
conditions: in snow-covercd mountains and under severe weather conditions.

Certainly, all experts mentioned the growth of patriotism among the people of Kyrgyzstin
as a positive aspect. Patriotism was displaycd everywhere: from humanitarian aid come
ing from all the regions of the country to the soldiers-volunteers that were ready to 115k
their lives protecting the motherland.

Furthermore, according to the experts, the growth of patriotism had also facilitnted the
unity of the people. Various foundations and charitable organizations comprising people
of different ethnicities had been established. That is to say that not only cthnic Kyrgyzss,
but also Russians, Korcans, Dungans and other ethnic groups' werc interested i the
resolution of the conflict in the territory of Kyrgyzstan.

The military actions also made it clear that the borders between the states - Kyrgyzstun
and Tajikistan - are of administrative. not state, nature. There arose a big and important
issue of delimitation of state borders, which requires the most urgent resolution as it
threatens with an cmergence of further conflicts with the neighboring republics and the
loss of the country's southern territories.

Furthermore, it is worthwhile to mention the proliferation of international refations with
the neighboring states. In the opinion of some of the experts, the international ickitions
have improved, though many still think that the relations with such states as Tujikistan,
Uzbekistan and Kazakhstan had worsened and became more tense. Those who temd 1o
think that the international relations had improved base their beliets on the number of
important unions formed and a set of agreements lor consolidation of militwry Torces [
joint strugple tggonst (he international terrorism und peacekeeping in the Centrul Asian
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region signed. This vital agreements and unions necessary for the purposes of protection
of the sovereignty of other states in case il the conflict actions of IMU expand.

Summarizing all of the above constructive aspects of the conflict, it is possible to say that
Kyrgyzstan is capable of giving a stronger rebuff to international terrorism in the near
future, than that of the past year. This process of defense will not be as painful as it was
in 1999-2000. However, it needs to be admitted that for the time being Kyrgyzstan is only
able to defend itself but not to destroy these bandit formations.

The Destructive Aspects of the Conflict

While identification of the constructive aspects of the conflict required a deep analysis of
the situation, the destructive aspects are evident. The human casualties among the civil-
ian population and soldiers were the most tragic feature of this conflict. Overall, fifty
military men of various ranks died and seventy-seven were wounded during the Batken
events of 1999-2000.

In the beginning, in August of 1999, when the gunmen first intruded into the territory of
Kyrgyzstan, the loss of military men during the fighting was to some extent due to the
poor coordination of the defensive actions and lack of clear separation of functions and
duties between the power structures of the country: the militia, Ministry of Emergencies
and Ministry of Defense. In light of this, along with human deaths there werc vast {inan-
cial losses.

Since the conflict and the military actions that started in 1999 were unexpected, the coun-
try’s budget had not provided [or the expenses (or defensive activities, which entailed
additional, unplanned spending. The funds for the defensive procedures were sought out
at the expense of the 1999 social spending budget and from other sources.

As the military actions started, the number of people willing to emigrate [rom the coun-
try increased. By 30" of August of 1999 (the conflict had commenced in Lhe first week of
August 1999) large masses of people, most with higher education, had gathered in front
of the Russian embassy. The spring of 2000 became crucial for Kyrgyzstan in terms of
outflow of people. During that year 17,986 ethnic Russians had lelt for Russia®. Overall,
the Embassy received 43,588 applications for immigrating to Russia. There was also a
trend of increased internal migration from Batken region into other regions of the coun-
try and a downfall of immigration to Kyrgyzstan.

The unstable situation that formed in Kyrgyzstan, according to the experts, makes the
country unattractive for foreign investors. This fact, in the opinion of Modumarov, has
already been confirmed in practice and resulted in decrease of foreign investment in Kyr-
gyzstan. Certainly, the conflict in Batken was not the only reason for reduction of mon-
etary injections into the country but, nevertheless, it was the dominant one.

Moreover, this conflict, in Tursunbai Bakir Unla'y opstmioin, Tk abowdi o whion 10 v«

That is Lo say that while countries like Armenii, Uintted Stmes of Ameina Baoanancd
China had been rendering all possible support, no wid was rgeeived Tront Hy bkl
This had demonstrated the real face of the president of' UzheKistur, Il Ivar fivov il

as a consequence.

In general, during their interviews, the experts expressed a number of various viewpont
with regard to the conflict studied, which, however, did not fall under the purposes of the
present research. Since this conflict is of international nature and touches upon (he inler-
ests of and presents danger not only to Kyrgyzstan and the neighboring republics bul io
the international public as well, it needs to be studied on the international scale.

Endnotes:

! This is a list of ethnicities that were mentioned by the experts during the interviews. No cthnic group was
neither added nor subtracted by the author.

* Net migration rate for Kyrgyzstan: - 2,81 migrants / 1,000 pop., http://www.geocities.com/naryn 1998/
kyrgyzstan.html, last accessed on 22 of April, 2002.

Annex
List of Interviewed Experts

Politicians

1. Tursunbai Bakir Uluu, Deputy of Legislative Chamber of Parliament, Bishhuk:
2. Modumarov Adaham Kimsanbaevich, Deputy of Legislative Chamber ol Parliment, |
Bishkek;

3.Bailo N. S., Deputy of Legislative Chamber of Parliament (Communist Party). Bishi ek,

Military men:

1. Abdyldaev Almazbek, Private Soldier, Bishkek;

2. Chotbaev Abdygul, Lieutenant-general, KR’s National Guards Commander, Alghin
Officer, Bishkek;

3. Kurmanov Alibek, Army Group Commander, Bishkek.

Journalists:

1. Bezborodova O., Editor Assistant, reporter of “Utro Bishkeka" newspupes, Bishkek;
2. Sidorov N, reporter of “Slovo Kyrgyzstana” newspaper, Bishkek:

3. Toktorbaeva K., reporter of “Asaba” newspaper, Bishkek.

Public Observers:
I. Bekkulov A.S., Youth Organization's Leader, Bishkek:
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2. Birimkulov J. B., Acting Director of social fund “For International Tolerance”,
Bishkek;

3. Yakovleva S.V., “International Cooperation of Russia with Central Asian States”
(NGO), Moscow.
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Kazakhstan as an Independent and Sovereign State Became a
Part of International Community: Ratification of Kyoto Protocol

Maria Genina,
KIMEP, Almaty, Kazakhstan
mary.dance @rambler.ru
“Think globally — act locally”

U Tan, 1969
1. Introduction

Big influence on the environment became one of the main characteristics ol technology
evolution and technical progress, especially after the WWII. Industrial development is
the basis of economic development and growth. [Towever it was going without taking
into account that resources are limited and some day can be exhausted. “Today the threat
came {rom the environment. It has a global character and touches all countries, the whole
civilization.’ (Ifouds, G. and Dolgih, S, 2000:10)

In the beginning of 1980s" the growth of concern of scientists in the world aboul possible
irreversibility of the global warming process [orced to undertake the international cfforts
on mitigation of influences on a climate and negative consequences of its change. So now
the international community is working out programs on solving this problem. And
Kazakhstan participates in it.

10 years of Kazakhstan independence have passed. During that time Kazakhstan was
developing as a state. As any independent and sovereign state Kazakhstan becomes a
part of international community in different problems. And the goal of my research is to
show that Kazakhstan is really becoming a lull member of the world community in one
of the global problems.

Threats of global warming, stratospheric ozone depletion, accumulation of toxic chemi-
cals and hazardous wastes in the ground forced humans to think is it possible to live like
this further?

I want to locus on the problem of Global Climate Change, in particular global warming.
I will show how Kazakhstan participates in solving this problem, what work is being
done about this issuc. | will try (o analyze what particular internal policies should Kaza-
khstan government make for full rcalization of its obligators connected with Kyoto pro-
tocol (what amendments and changes in existing Kazakhstan legislation should be made).
This paper seeks to introduce some analysis of Kazakhstan participation in solving of the
problem of global warming and nccessary actions to make it more progressive. After a
general description of the greenhouse effect. the consequences of global warming and an
observalion of the work of the international community on this issue in the first and
second part, the last part of this study focuses on the work that is being done about this
issue in Kazakhstan,
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There are some pictures that briefly explain the greenhouse effect in appendix. Some
background information is taken from a report for the club of Rome’s club project on the
predicament of mankind “The Limits to Growth” (1972) and modern critical articles on
it

Also the third part contains an analysis of what particular internal policies the Kaza-
khstani government should make for full realization of its obligations connected with the
Kyolo protocol, will they be effective or not.

The main sources of this information arc ecological journals and newspaper articles, sur-
vey and interview.

This part will also question the two different views on the sources of global warming: is it
induced by human activities or is it simply a natural process. Is it really necessary for RK
to participate in Kyoto mechanisms? Or is it just a waste of time, money and labor? This
question is very important.

Even if there is no strong evidence humans cause that global warming, people should
nevertheless “clean up their acts™ and try to find rational ways of eliminating causes of
pollution.

A start has bcen made. World leaders issued statements and urged action. Petitions were
signed; placards were waved, but very little of a substantive nature has becn done so fur
to ward off the coming environmental catastrophe. The government of RK as well as the
international community has started working on this issuc, which means that the targel
should be rcached. But it is just the first stage and nobody knows if this actions (Kyoto
protocol) are absolutely right or wrong. In my opinion, no matter, with protocol or with-
out it, an international politics nceds to make some decisions as soon as possible wand to
make the work more progressive people should talk about this issue; we should inform
cach other to make cverybody concerned about it. There is almost no access to ccological
information in Kazakhstan. So, the main goal of Kazakhstani government is to create
this access and that is the central point of my research.

In the beginning 1 will give you some background information about the origin of this
problem of global warming.

2. Background

2.1. Greenhouse effect

‘The Earth has a natural temperaturc control system. Certain atmospheric gases are crit-
ical to this system and are known as grecnhouse gases. On average, about one third of the

solar radiation that hits the earth is reflected back to space. OF the remainder, the atmos-
pherc absorbs some but most is absorbed by the land and occans, The Baith's surface
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becomes warm and as a result emits infrared radiation. The greenhouse gases trap the
infrared radiation, thus warming the atmosphere. Naturally occurring greenhouse gases
include water vapour, carbon dioxidc, ozone, methane and nitrous oxide, and together
create a natural greenhouse effect.” (UNEP,1995 ) Picture /

Note: Greenhouse gases are mixed throughout in the atmosphere. For pedagogical rea-
sons they are depicted here as a layer.

2.2. Global warming as a result of carbon dioxide pollution

The greenhouse effect theory of climate is not new. The French mathematician Jean
Fourier was the first who innovated this concepl in 1822. Later in the 19" century scien-
tists discovered that the heat-trapping component of our atmosphere is carbon dioxide.
In 1897 the Swedish chemist S.A Arrhenius calculated that a doubling of the present
amount of atmospheric CO2 would result in a warming of the Earth temperaturc of 4 to
6 degrees and catastrophic environmental changes.

There are two points of view on the causes of global warming.

A lot of scientists call for accurate examination of the whole greenhouse concept before
we plunge into any sort of huge program for purifying our atmosphere. As William M.
Gray, a professor of atmospheric science at Colorado, said this warming is likely a result
of the natural alterations in global ocean currents which arc driven by ocean salinity
variations. Ocean circulation variations are little understood and human kind has noth-
ing to do with the recent temperature changes.

But the majority of scientists think that Global warming of the Earth is a result of the
Greenhouse effcct and that human activities are causing greenhouse gas levels in the
atmosphere to increase by carbon dioxidc pollution. They consider global warming as a
human induced problcm.

2.3. Current and possible consequences of the Global warming

The results of this carbon dioxide pollution are already significant. We have increased
levels of carbon dioxide (CO2), the primary global warming gas, in our atmosphere by 30
percent (Randers.J., 1991) in the past 100 years. Some regions of the world have already
warmed by as much as 5 degrees Fahrenheit.

Today there is a number of consequences of global warming;

1) Millions of people worldwide may die from heat and disease as global warming wors-
ens.

2) Global warming could mean more people around the worlil will hecoine inleeted
with malaria.

3) Thawing ice in the seas and warming of the top water layer a sein level will ineieise on
meter, which will be catastrophe for over populated coastal regions,

4) Scientists are already finding that the number and intensity of extreme weither events
are increasing. For example, events such as the deadly stretch of hot days that killed 669
people in the Midwest during the summer of 1995 and 250 in the Eastern United States in
July 1999 are likely to become more common.

5) “The climate in the Antarctic region has changed rapidly in the last 50 years. The
region has expericnced a 2.5 degree Celsius rise in average temperatures - an increyse
greater than for any location in the Southern Hemisphere.” Dr Vaughan. (BBC, 2002).
UK scientists reported on March 20 2002 that an Antarctic ice shelf that was 200 meters
thick and with a surface area of 3,250 square kilomcters has broken apart in less than 2
month.

‘Rescarchers from the British Antarctic Survey (Bas) predicted in 1998 that several jce
shelves around the peninsula were doomed because of rising tlemperatures in the region
but the speed with which the Larsen B has gone has shocked them.’ (BBC, 2002)

The accounts made with the help of modern climatic modcls, certainly are not peifect,
and can not completely take into account changes of the Earth greenhouse , howeve
show, that approximatcly in the middle of new century average temperature of the terres.
trial surface can raise on 1,5-5Ce.

All that led to increasing concern of international community over the global warnung
3. The work of international community

The slogan “ To think globally and act locally™ was proclaimed by the Rome club which
believed that local measures would in general make it possible to avoid an ccological
catastrophe. ‘However, the state of the environment continucs to deteriorate in a majo,
ity of countries across the world. To avert an environmental catastrophe actions, arising
from the global analysis, are needed.’ (Danilov, 1997,6)

The United Nations is one ol the international organizations that plays an important
role in devcloping steps for solution of global ecological problems.

Major steps of the work of the international community are shown in Appendix in table
#1.
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4. Work on global warming issues in Kazakhstan
4.1 Kyoto protocol

Already in 1992 the UN Framework Convention on Climate Change (Rio Convention)
was agreed and Kazakhstan ratified it with the objective of stabilization of greenhouse
gas (GIIG) concentrations in the atmosphere.

Kazakhstan has recently announced its intention to join the list of countries of the Frame-
work Convention on Climate Change (FCCC) and the Kyoto protocol by joining the
Kyoto Protocol on March 12, 1999.

There are three Kyoto Mechanisms (flexible cconomic mechanisms) that were determined
during the Conference:

a) “Joint implementation Industrialized countrics can invest in clean technology
projects in other countries whose economies are in transition, such as India.
(Countries of Appendix | UNFCCC) (see Appendix Table #3)

b) Clean Development mechanisms Industrialized countries can claim emissions
credits for climate-friendly technology projects in the developing world (coun-
tries, not included in Appendix |, can help countries of Appendix!) (Appendix
Table #3)

¢) Emissions Trading - Countrics that expect to meet their targets can sell their
spare emission rights to other signatory countrics.” (BBC, 2001) (Countries of
AppendixB) (Appendix Table #3)

39 developed countrics will reduce their emissions of CO2 by buying the extra permits
(quotas) from the devcloping countries to balance their emissions. Because the emissions’
reduction costs in their country might be too high.

The main feature of the Kyoto protocol lies in determining flexible mechanisms (or emis-
sions trading. It enables industry to achieve specified reductions in GHG emissions in the
most economically efficient way. So the emissions trading mechanisms will help to in-
crease cconomic cfTiciency. The rules for emissions trading mechanisms are the subject of
intensive international debate and negotiation.

All countries, which ratified this protocol, are divided into three groups depending on
which of this mechanisms they chose.

“When it ratified the Kyoto Protocol in 1997 this committed developed countrics Lo re-
ducing their emissions of six GHG by 5.2% from 1990 levels over the period 2008-2012.”
(Houds, 2000:14)

The Republic of Kazakhstan ratified the UN Framework Convention on Climate
Change in May 1995. *As the United nations’ WHO (2000) reports for Kazakhstan,
this means first of all its participation in greenhouse gas emissions trading; second, the
possibility of starting negotiations with potential partners in joint projects and quantified
emission trading; and third the political advantage of being the focus of developing
countries.’

5. What should the Kazakhstani government do now to realize the Kyoto target?

We can say that the start of work has been made, ‘but a national and well-organized
environmental movement in Kazakhstan remains a distant ideal. Taking into account
deep socio-economic problem in Kazakhstan the prospects [or the development of a strong
environmental policy appear to be slim.’ (Kuratov, 1999, 3:9) Why it is so?

According to Mcadows (1991), interests of people living on the Earth differ in time and
space. Rome's club had tricd to show this difference on the graph.
(scc Appendix Table #2)

The interests of the majority are concentrated on the issues concerning their family and
friends during a short period of time. Others look forward Lo the future and observe
wider space cily or country; and very few people are interested in global issues in the far
{future.

The type of peoplc’s interest depends on their culture and conditions in which they live.
As therc is an economic and social crisis in Kazakhstan many of the people are mainly
concerned with their own survival and do not have timc (o think about a healthy
environment.

One of the main goals of my rescarch was Lo investigate what particular internal policies
should Kazakhstan government make and what are the major challenges. So I conducted
a research of the involvement of KIMEP students in ecological problems of Kazakhstan,
The hypothesis was that not so many students know about the problem of global warm-
ing and arc well ecologically educated. I included in the sample about 60 Bachelors 1-3.
My hypothesis was not rejecled.

My questionnaire (sec Appendix #5) made of KIMEP students has shown:

1) 90% of students do not consider themselves as ecologically educated persons and do
not know really what ecology is as a science.

5% are neutral to this issue and didn’t even try to define the term ecology. And only the
other 5% gave the correct definition of “ecology™.

Ecology is a science that studies the relationship between alive essences and the envi
ronme il
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2) Also it was interesting to find out that nearly 100% of sampled students don’t think
that it is possible to make a future carcer working in an ecological organization.

Also in December of last year a survey of students from dilferent parts of Kazakhstan
was made by the facully of Environmental economy from Almaty University of Eco-
nomics. “*50 % of Kazakhstani citizens do not believe that Kazakhstan can really prevent
a threat of ecological catastrophe and only 30 % believe that Kazakhstan can prevent it,”
(Eco-courier, 2002)

If we analyze the data carefully we'll conclude that the first and the most important thing

that the Kazakhstani government should do is to provide a good governmental informa-
tion policy to inform people. The start was made - Kazakhstan signed the Orchuss
convention,

5.1. Orhuss convention

The Orhuss convention was signed by RK in 1998 on the fourth minister’s confercnce
called “An environment for Europe™ and held in the cily of Orhuss (Denmark). In Octo-
ber 30* 2001 this convention came into force.

The Orhuss convention had one central purposc access Lo information. This conven-
tion is a very important step made towards progress. The process ol my research showed
in practice that there are very lew ecological journals and newspapers published in Kaza-
khstan that are available Lo the gencral public. In lact there is only onc journal  “Ecolo-
gy and sustainable development” and one newspaper - “Eco courier™.

As Kim M. (2001) says in her article," The Orhuss convention is a step to democracy™
And, in my opinion, it is fair statement, because the convention had three main issucs
discussed: about access to information; active participation of the community in the deci-
sion making process; and access to justice on environment issues.

Major decisions of the Orchuss convention:

1) Regular national and local seminars on programs of ecological education are neces-
sary.

2) Agreed, that to solve ecological problems through joint efforts is impossible without
an informing of society.

3) To create an ecological codex
4) To prepare professional ecologists with profile “Ecology and cnvironmental use”
5) To increase the number of ecological newspapers and journals

6) To develop a uniform network of ecological information and etc.

5.2, Amendments to legislation.

The laws that exist now in Kazakhstan limit only harmful gas emission i the ntmoss
phere, the Government of the RK in accordance with existing environmental quadity
norms determines these limits. But this law does not include limits on carbon dioxide
emissions, becausc these gases are not harmful for our life and industries do not pay lo1
them.

Kazakhstan needs to review its existing environmental policy and legislation for full par-
ticipation in flexible mechanisms and for assistance to be provided by developed coun-
tries. Assistance should be provided for building policies and institutions necessary for
financing G11G reductions as well as regulating, monitoring and trading emissions cred

its.

Here is the list of laws to which amendments are necessary:
Law about insurance;
Law on securities regulation;
Law on loreign investments;

Law on monopoly regulation;
Law on prolection of the environment ctc.

Emissions trading process will touch each of this laws, that’s why it is important that ill
of them will be amended.

The main block of issues, connected with GHG emissions, is included in new speeial law
of “atmosphere protection™.

This law includes forms of regulation of GHG emissions trade, monitoring of GIHG emis-
sions, order in organization and licensing of emissions trading actions, features of con-
tracts on GHG emissions, price forming mechanism, property rights on GHG emissions
and others.

According to the Gumidov, N. (2002) on 16" of March 2002 the law on “atmosphere
protection™ was published. Abscnce of the article about society control causcd bewilder
ment among active sociologists of Kazakhstan. Becausc according to the base-law "I n
vironmental law of Republic of Kazakhstan (2001)™ this article should be presented
there. Duc to this fact it is clear that one of the point of the Orhuss convention  socicty
participation - is already violated. And if we examine the whole environmental legiski-
tion we will find a lot of mistakes like that.
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According to an interview with the director ol the firm that deals with ecological
expertise Abenov M., the main problem with proclaiming ecological policies in
Kazakhstan is that legislative and normative system of the state is not work out well
and this is the problem of the whole state.

As he said, the reasons are:

- There is a very few number of ccological specialists;

- Kazakhstan stale is very young, no experience;

- Aulhorita;’ian regime, sociely participation is oo slim;
- Decisions are made only on the paper...

But in spite of this reasons that he gave, he has an optimistic point of view. He said that
ccological education would gradually improve this situation. *"No interested environ-
menl  no progress” (Astanina, 2001)

6. Conclusion

In my project I tried to introduce briefly a difficult issue. This issue is very important
today. People strongly depend on the environment and it was always like this. So the
cconomic and political costs of international decisions arc huge. However, they have
to be undertaken in conditions ol uncertainty. Today the factors of Global Climate
Change are not clearly determined. There are a lot of different views and disagrecments
between scientists on the reasons of it. That is why the gains of the Kyoto protocol are
being achieved so slowly.

Becausc of this uncertainty about the future people can not ignore this problem. That is
why international organizations such as the United Nations started to organize conven-
tions to make all countries participate in them and be concerned.

The movement starts from below, so, first of all, actions should begin from below. The
forces to move are not the heads of states, but populations, all pcople of the Earth. So the
next step would be informing people. And all governments as well as the Kazakhstani
government should realize that ecological education is the most important strategy to
avoid the global ecological catastrophe.
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Appendix | of the UNFCCC

Industrially developed countries of Organization of
economic cooperation, of EU and countries that are
carrying out transition to the market economy. This
countries are committed to reducing their emissions
of six GHG by 5.2% from 1990 levels over the
period 2008-2012

Appendix II of the UNFCCC

Industrially developed countries (24 countries of
Organization of economic cooperation, EU)
They need to provide new financial resources for
the developing countries and the countries of
transitional period.

Countries that are not included
into Appendix I of the UNFCCC

Developing countries, which need Lo provide
national data taking into account all costs for
preparing national programs.

Appendix #4

Year
123

1. From what department are you?
a) BSC b) BSS c)BAE

2. Check those areas that are you mostly interested in?

_ Macroeconomics _ Sociology

_ Microeconomics _ Psychology

_ Political science _ None of the above
_ Ecology _Other

_ Public administration

3. Do you see yourself as ecologically educated person?
_Yes _No

4. How would you define the term “ecology” (in your own words)?

5. Would you make your future career working in an ecological area (organization)?
a) Yes, I think it is a good idea

b) No

c) Don’t think that it is possible

d)  Yes, if there won’l be any other choice

6. In your opinion, is the policy on atmosphere protection of the Kazakhstani government
effective in Almaty? Does the air condition improve?
a) Yes
a) No
b) Yes, but not always
c) I don’t know
d) Neutral
; What role does the clear atmosphere play in your life?
- Very important
- Important
- Neutral
- Not so important, people can live without clear atmosphere
- Absolutely unimportant

o0

. Arrange by the level of importance to you (put 1,2,3,4 and 5" place)
_ Ecological situation in Almaty

_ Global warming of the Earth

Problem of the Aral sea

Problem of Caspian sea

Nuclear pollution

Y. Have you heard about such ecological problem as global warming?
Yes _No

10. If Yes, please write what are the major reasons of this problem,

-l
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Picture #1
The greenhouse effect
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Lack of Independent Media is a Barrier on the Way to Democracy

Yulianna Khilazheva,
American University in Kyrgyzstan, Bishkek
yulianna84 @ hotmail.com

A WAY TO DEMOCRACY - AN ACTIVE INDEPENDENT MEDIA

“A free press is not a privilege but an organic
necessity in a great society. Without criticisin and
reliable and intelligent reporting the government can’t govern.”

Walter Lippmann, journalist and scholar.

I'he Kyrgyz Republic has gained reputation of the most democratic country in the Cen-
tral Asia in the early 90’s. In 1992, then United States Secretary of State James Baker
declared Kyrgyz Republic to be an “island of democracy.” Al that time, Kyrgyzstan
lacked strong organizational basis but there were numerous political parties, which rep-
resented different viewpoints participating in political process. Although government has
closed several newspapers for publishing stories about high-level corruption, authorities
lolerated independent media criticismn of the government. The situation has radically
uhanged after the presidential elections of 2000. Kyrgyzstan started to slide [rom demo-
cratic republic to aristocratic rule, where president Akaev and his cabinet maintain tight
control over political life in Kyrgyzstan. Parliamentary and presidential elections of 2000
were judged by the international observers to [ail to follow democratic rules. The consti-
tution of Kyrgyz Republic gives president a high executive power and the ability to ap-
point the ministers and other key officials. Now, Akaev laces few checks on his authori-

ly.

Independent media outlets in Kyrgyzstan don’t fulfill their democratic purposes due to the
fact that they are under increasing oppression from the government. 1 make this statement
knowing that the democratic media, particularly press media, in Kyrgyzstan is under
lewer restraints than the media in other Central Asian countries.

Kyrgyzstan, being in transition from the Soviet system, faced numerous circumstances,
where “individual’s constitutional rights and [recdoms are only gradually being estab-
ished and there is still insufficient check on abuse of authority.”' In this situation, the
media can play an indispensable role in political and democratic development of the
state, for media helps to promote popular sovereignty, political equality, and political
vlficacy by providing access to political information, thus making people aware of the
happenings in the country. Thus, according to recognized scholars and journalists Ed-
wird S. Greenberg and Benjamin S. Page, there are three main purposes of democratic
media:
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“1) watchdog over government- where media should dig up facts and warn the public
when officials are doing something wrong; 2) clarifying electoral choices-mass media should
make clear what electoral choices the public has: what do the political parties stand for,
as well as politicians’ profilc and 3) providing policy information-media ought to presenta
diverse, full and enlightening set of facts and ideas about public policy.”?

Kyrgyzstan’s media was announced to be free by international observers before the year
of 2001, where after the precedents that took place during the parliament and presidents’
elections of 2001 the same observers announced the media not free. According to Kyrgyz
Laws on Media, independent outlets are free from censorship, but the government still
maintains control over large number of important and big media outlets. Independent
media in this post-Soviet country lacks professionalism and [inancial viability. Televi-
sion 18 considered to be the major source of information, whereas in many other post-
Soviet countries the print press is considered to be the most important source of political
information. There is only one national TV channel and it is state-owned. There are somc
50 privale newspapers and magazines in Kyrgyzstan, mainly based in Bishkek. They in-
clude Delo No, Asaba, and Respublica, which have circulation of roughly 10.000. The vast
majority of media outlets though remain state-owned. The government owns several na-
tional, regional, and local newspapers. Though many newspapers claim to be independ-
ent and free they do not fulfill their democratic purposes.

It is interesting to observe how Kyrgyz government uses various techniques Lo pressure
and oppress independent media. It has been stated by Dennis Everette and Merril John,
both journalists and scholars, that “freedom of press media is the right to communicate
ideas, opinions, and information through the printed word, without government’s re-
straint in order to ensure satisfaction of society’s nced for a maximum flow of informa-
tion.”* The same could be applied Lo broadcasting and electronic media. Following Ev-
erette’s and John’s idea, an independent media would get freedom and would be able to
fulfill its democratic purposes only under conditions where officials do not create obsta-
cles in the form of restrictlive laws on media and oppressive articles to the constitution.
The most vivid evidence of the Kyrgyz governments’ attempt Lo restrict the influence of '
the independent media is the passing of the 1992 Law on Mass Media. This law broadly
prohibits the disclosure of government and commercial secrets; articles that advocate
war, violence, or ethnic intolerance; and articles that harm a person’s honor or dignity. l
Thus, this Law on Media prohibits journalists from directly criticizing the president. |
The facts show that Articles 127 and 128 of the Kyrgyz Criminal Code make libel a
criminal offense. To be exact, article 127 of Kyrgyz Criminal Code says that the libcl
(which can be contained either in public speech or be used by the means of the mass
media) will be fined by payment from one to one thousand minimal salaries. Article 12¥
of Criminal Code mandates that public insult of person’s honor or dignity or publicly
presented by the mass media is going to be fined in the payment from fifty to hundred
minimal monthly salaries established in Kyrgyz Republic.® These above-mentioned legal
regulations contradict the guarantces for freedom of speech maintained by the Constitu- |
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tion of the Kyrgyz Republic. In particularly, the Constitution proclaims freedom of me-
dia and freedom of expression. Therefore, it can be argued that the Law of 1992 on Mass
Media is unconstitutional and is a good example of the creation of obstacles for mass
media in Kyrgyzstan by governmental authorities.

The latest and most extreme measure that Kyrgyz authorities took was the issuing of the
Decree #20 that charges the Ministry of the Interior of the KR with compiling a list of,
and registering, all printing, polygraph, copying and publishing equipment in KR. This
means that all physical and juridical entities have to register all of their copying and
publishing equipment (xeroxes, scanners, computers, printers, type machines, etc.) with
the organs of the Ministry of Interior.* Thus, the Kyrgyz authorities intend to register
and control all newly established newspapers and magazines. Thus, the Decree # 20 pro-
vides government with another mean of eliminating unwanted oppositional newspapers.
lhis is the last and the most critical measure that Kyrgyz government have used to pre-
vent independent outlets from fulfilling their democratic purposes.

The gravity of the problem of oppression of the independent media, in Kyrgyzstan is
increased by the fact that the authority of the country that has embraced the liberaliza-
tion of society as a pattern to [ollow, hasn’t done much to encourage the development of
a sustainable and independent media vital to democracy building. Therefore, in both of
the post-Soviet countries, the mass media doesn’t fulfill its democratic purposes. The
government oppresses independent media using contradictlory laws, as well as tax audits,
criminal investigations and cxhausting law suits against outspoken newspapers, TV chan-
nels, and radio stations.

Kyrgyz authorities have used administrative means to harass independent publications.
In August of 1999, the tax police carried out a series of inspections in the offices of the
largest independent daily newspaper, Vechernii Bishkek (Bishkek Evening News). The
paper’s editor-in-chief, Alexander Kim, alleged that the inspections came less than a year
after Vechernii Bishkek's previous tax audit and, therefore, violated Kyrgyz law. The
newspaper, at that time had recently published interviews with opposition politicians.®

Another incident happened in April 2000, when the Commiltee to Protect Journalists
reported that the government had fined the opposition newspaper Asaba 2 million soms
(US § 4, 200) for alleged tax code violations. Kyrgyz authorities also use a method of
pressing lawsuits against the independent press media in order to challenge them finan-
cially. Thus, in February 2000, the opposition newspaper Res Publica was fined $5000
for insulting the honor and dignity of an official.” In fact, the newspaper Res Publica has
cexisted since the early days of the independence of the Kyrgyz Republic, and throughout
the whole history of the existence of this newspaper, it has been facing legal harassment
through the libel suits, most of which resulted in heavy (ines. Almost every newspaper
that seems to present an oppositional authorities perspective o Kyrgyz authorities faces
these constraints. These incidents give a clear idea of the Kyrgys government’s approach
to the development of the “lree™ mass media
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The biggest constraint that is faced by every independent print outlet in Kyrgyzstan is
the fact that there is only one publishing house- Uchkun. It is owned by the state.
Also businessmen close Lo the Akaev’s administration own the main publishing center
according to the information from the Kyrgyz Human Rights Committee. All the
supply of the newsprint is in the hands of the government. Occasionally, newspapers
experience shortages of newsprint, which is politically manipulated by the authorities.
There are also only two main information agencies, where the biggest is Kabar
Information Agency. This agency is state owned and totally controlled by the
government. There is also a new information agency AkiPress, but it is not as popular
among people and therefore doesn’t have much power.

In addition, the process of registration was another effective measure that Kyrgyz gov-
ernment had used as a manipulating tool. In the year of 2000 the government successfully
used this tool to eliminate some of the independent press outlets. According to the Chair-
man of Kyrgyz Committee of Human Rights, Ramazan Dyryldaev (who is in exile), on
June 21st deputy Minister of Justice sent a letter to the “Uchkun” publishers, demanding
they not to publish 16 new newspapers that were registered before. The registrations werc
annulled and after re-application these 16 newspapers were refused registration at the
Ministry of Justice. The pretext for such an act, as described by the Chairman, was the
suspicion by the government that these papers will become oppositional once registered.”
As was mentioned before, there is a legislative base in Kyrgyzstan that enables the Free-
dom of Publishing and the Freedom of Mass Media. However, governmental authorities
intentionally create obstacles for media, which is against Constitution and once again
proves that authorities in Kyrgyzstan oppress independent media.

In order to understand the extent of Kyrgyz government’s oppression of the independent
media, il is important to compare the position of Kyrgyz independent media with the
position of other CIS countries of the Central Asia.

In Turkmenistan the independent media was neither born nor raised there. It just doesn’l
exist on the territory of that country. “Turkmen’s government controls all broadcast
media and funds all print media, and does not allow criticism of the government or the
president. Newspapers are subject to prepublication censorship. Access to foreign medii
is severely restricted. *

In Uzbekistan it seems the media is protecting the government, not the society. Inde-
pendent press is virtually nonexistent there. All the newspapers are government-owned
and need approval from the Committee for the Control of State Secrets before publish

ing. There are two independent newspapers but they don’t fulfill their democratic pu

poses since they mostly contain advertisements. Journalists are imprisoned for trying to
create opposition, '°

In Kazakhstan the law requires all media register with the government, with no appeals
process il registration is denied. A 1999 state scerets law established o list of prohibited

topics. Criticism of the president and his family prohibited, and self-censorship is wide-
spread on other issues. The government controls or influences most newspaper’s printing
and distribution. The government has repeatedly harassed or shut down many independ-
cnt media outlets. Khabar Media Holding monopolizes most of the TV programs and
printing outlets. The head of this holding is Dariga Nazarbaeva, daughter of president of
Kazakhstan. “Only during the year of 2000, several newspapers were forced to close or
faced politically-motivated libel charges.” '

This comparison proves that even though the independent press media in Kyrgyz Re-
public is oppressed. il is still in a comparably good shape. If the society will put efforts in
making independent media in Kyrgyzstan a stronger competitor, the situation can be
improved. Thercfore, the solution that I suggest cannot be implemented without the pub-
lic’s participation in it. Namely, wide range social work on the public awareness of the
hasic political rights should be held. This would increase the public participation in the
political events whereby it will enable them to be aware of media’s importance and strive
to protect it. The role of increased international pressure is significant also. This external
pressure should definitely be a complement to internal forces committed to protect dem-
ocratic values. High public awareness, which I suggest is the kind of internal pressure
that our society has to build.

Another solution can be the professional training of the journalists in professionalism
and ethics in the media. The independent media need to learn who to be loyal to and how
to protect society efficicntly. In addition, thc major problem with having one publishing
house would have to be solved.

The arguments and evidences presented in this paper revealed the fact that independent
media in Kyrgyzstan is under increasing oppression ol the government, at the moment.
I lowever, the solulions stated above can be implemented, thus helping the notion of non-
democratic media in Kyrgyzstan to slow down and take the right democratic path, since
Kyrgyz Republic proves (o have the foundation [or it.
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Solution of the Frontiers Issue between Kazakhstan and Chind

Maitenova Madina,
Al-Farabi Kazakh National University, Aimaty, Kazakhstan
kleopatra_kz@mail.ru

For 10 years of state independence Kazakhstan has strengthened its external political
position, got recognition and support of many states and became a member of United
Nations Organization and other international organizations. An active process of Kaza-
khstan integration to the world economic communily is going on. Main tasks of Kaza-
khstan Republic foreign policy course were formulated by President of the Republic of
Kazakhstan N.A Nazarbaev: «...strengthening of state sovereignty, preservation of ex-
:jcrna! conditions for economic and social development, security and social-political sta-
ility™.

Nowadays one of the actual problems for Kazakhstan is a security issue, Strengthening
of Kazakhstan [rontiers with China, Russia and other states is a main factor of security
guarantee. In this connection, solution of the disputable territories issue takes an impor-
tant place in the Kazakhstan-Chinese relations, and promotes the further bilateral coop-
cration between our countries as well. It is necessary to point out that the frontiers issue
ilways is considered to be an important question in the bilateral relations of countries. In
particular, ex-president of France Francois Mitterand emphasized: “To discuss frontiers
means to discuss war...” He was for the necessity of regulation of the territorial disputes
only by peaceful means. Francois Mitterand was deeply convinced that sooner or later
discrepancy concerning the disputable territories would lead to military clashes. That’s
why it is necessary to prevent the tension on the earliest stage.

Actually, this problem dates back to the history of relations between China and Tsarist
Russia, then USSR. Nerchin Agreement of August 27, 1689 was the first official docu-
ment between Russia and China on frontier issue. Russian-Chinese state frontier was
legalized in the end of XIX century by signing of Beijing Supplementary Agreement of
November 2, 1860, Chuguchack Protocol of September 25, 1864 and St. Petersburg Agree-
ment of February 12, 1881. Later on, the work over marking of the border by frontier
posts was held during 1882-1893, and at the beginning of 1894 many years work of Rus-
stin and Chinese Governments successfully ended in establishment of R ussian-Chinese
state border in the area of Central Asia.

luridical fixed Soviet-Chinese state frontier was kept up to 1960’s. In 1960’s situation on
the frontier became complicated. Striving for prevention of the border incidence growth,
the Soviet Government suggested the Chinese Government to hold consultation. Bilater-
+ consultations between USSR and China, which began in 1964, concerning the issue of
horderline elaboration in some places didn’t give any result. Eyewitnesses of (hose events
il that the negotiation was broken because of the Soviet side position, which refused
1 admit the existence of border issue between two states. And, in spitc of the fact that

—
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the USSR at that time was a quite strong power in comparison with China, nevertheless
bloody events took place. It happened in March of 1969 in Damansky island (Amur
River), and in August of that year in the region of Jalanashkol Lake (Kazakhstan) as
well.

On September 11, 1969 after the military incidence a meeting between Chairman of the
Ministers Council Kosygin, returning from Vietnam to Moscow, and Chinese Premier
Zhou Enlai took place in the Beijing airport. During this meeting two sides checked their
maps, and it turned out that in some places the borderline didn’t coincide. So, thest
revealed places began to be called “disputable”. The total area of disputable territories
formed 34,000 sq.km. In fact, in this area the borderline didn’t correspond the require-
ments of the Russian-Chinese agreements - the only historical juridical documents, ac-
cording to which the state [rontiers between two states were fixed in the end of XIX
century.

On October 20, 1969 negotiations between the delegations of USSR and China concern-
ing the borderline elaboration began in Beijing. The negotiations went on with difficul
ties. The Soviet side refuted the existence of disputable territories in some places. Actual
ly, the initiated negotiations ended in failure. Only in 1987 an agreement was achieved
and the discussion about belonging of disputable territories began. The sides exchanged
the official maps, defined places, on which the borderline didn’t coincide, and began Lo
discuss this problem in detail.

What about the origin of these disputable territories? In fact, their origin were caused by
some reasons, including bad study of territories, their difficult accessibility, poor techni
cal basis, natural changes, destruction of border posts and, at last, deliberate changes ol
border line.

Actually, after USSR collapse Russia, Kazakhstan, Kyrgyzstan and Tajikistan, from

one side, and China, from another, inherited long time Chinese-Soviet border arguments

This problem was interlaced into a complicated knot of the territorial discrepancies and
security problems. For example, since 1964 the Chinese authorities have been considet

ing that the borderline, which was fixed in the end of XIX- beginning of XX centuricy
doesn’t correspond the real situation, because the frontiers demarcation was made at th
time, when China was a very weak state, but Russia - a strong one. That’s why the maod

ern government of China hoped to revise these agreements.

After USSR collapse instead of governmental delegation of the former USSR for the ‘

negotiations with China a joint delegation of four bordering with China CIS countins
Governments (Russia, Kazakhstan, Kyrgyzstan and Tajikistan) was created by the agrea:
ment, which was signed on September 8, 1992 in Minsk. The achieved understanding #j
the result of negotiations between the former Soviet governmental delegation and Clina
was confirmed in this agrecement.

The Kazakhstan delegation proceeded in its work from Declaration about the basis of
[riendly interrelation between the Republic of Kazakhstan and the People’s Republic of
China, which was signed by the head of the Republic of Kazakhstan N.Nazarbaev and
the Chinese Premier Zhang Zheming in 1993 in Beijing.

At the result, after CIS creation in 1991 the territorial arguments between the post-Soviet
republics and China appeared on the area of 19 districts of 34,000 sq.km.

After gaining its independence Kazakhstan inherited 11 disputable territories of 2235
~.km. Solution of a disputable territories problem was reflected in Agreement about the
Kazakhstan-Chinese state frontier of April 26, 1994, where only 1291 sq.km of disputa-
hle territories were solved. This Agreement came into force after the change of the instru-
ments of ratification on September 11, 1995. But this document was the first step to the
lnal solution of the complicated issue. Two places of approximately 944 sq.km in the
tistrict of Chogan-Obo and Baimurza passes (Zaisan region, Eastern Kazakhstan ob-
lust) and Sarychildy river valley (Alakol region, Almaty oblast) remained disputable, In
this connection, negotiations process lasted. The Kazakhstan side conducted these nego-
tiitions on the basis of the earlier accepted principles. They are as follows:

On the basis of the Russian-Chinese agreements, which are considered to be the
only historical juridical documents, according to which the state frontier was
fixed in the end of XIX century.

According to the international law norms.
Fairly and rationally.
In the spirit of the mutual understanding and mutual pliability of sides.

I e negotiations ended in signing of two Supplementary Agreements of September 24,
1997 and July 4, 1998. According to the last one, Sarychildy river valley district of 315
¢ km was divided in the [ollowing proportion: 70%-to China and 30%-to Kazakhstan.
On the contrary, the district of Chogan-Obo and Baimurza passes of 629 sq.km was
dhvided in other proportion: 30%-to China and 70%-to Kazakhstan. At the result, 537
w) km (56.9%) of disputable territories belong to Kazakhstan and 407 sq.km (43,1%) - to
China.

I s important to point out that the conclusion of Agreements about the Kazakhstan-
¢ hinese state frontier brought about misunderstanding. Public expressed quite contra-
dictory opinions upon this issue.

Nowadays there is a problem ol Transboundary Rivers between Kazakhstan and China.
So it an interstate agreement with China about joint usc of Black Irtysh and Ily rivers

FO
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water resources is absent. The point is that China is going to build the Black Irtysh
Karamai Canal, and in this connection take 20% of water from Irtysh. In this case it i
necessary to point the following aspects:

First, the projected utilization of 20% means about 2 billion cubic meters ol
water, but Kazakhstan specialists say that during dry seasons the river’s vol
ume is not 9 billion cubic meters, but 4.5 billion. In this case 2 billion is nol
20%, but about 50%. This is an important fact, as now the Irtysh contains littl
water. This phase can last for another 10 to 20 years.

Second, the Irtysh (up to the place where it flows into the Zaisan Lake il is
called the Black Irtysh) flows through such towns as Ust-Kamenogorsk, Semi
palatinsk and Pavlodar, and further to Russia. Apart from this, there is a cana!
that goes from the Irtysh to Karaganda and provides Temirtau and Ekibastu
with water. Moreover, Lo seltle water problems of Astana a branch of the canul
Irtysh-Karaganda will be constructed.

Third, there are Bukhtarminskaya, Ust-Kamenogorskaya and Shulbinskayy
electric power stalions along the river. 4 million people live in this part of Kazu.
khstan. There are the country’s biggest enterprises here.

Considering the above-mentioned facts, it is possible to conclude that the withdrawal ol

20% water to the Black Irtysh-Karamai Canal could lead Lo serious ecological and ccor
nomic consequences. In this case this will violate the water regime and natural balanc
This would cause the death of fishes’ offspring and muskrats, and ultimately chang
climatic conditions as well. The concentration of harmful substances in the river will
increase. This will negatively alfect the possibilities of water supplies for the vast region
The lack of water resources will automatically limit the possibilities to develop this indus.
trially developed region. Of course, this will affect the entire country’s economic growtl)
The fishery and agriculture will be in danger, in particular.

As far as Ily River is concerned, the water utilization of 10-15% {rom this river will causa
uncontrollable worsening of the economic situation in the Ily-Balhash basin, wherc 17%
of the Kazakhstan population lives and 20% of the country’s industrial potential is cone
centrated.

It 1s important to notice that Kazakhstan was the first CIS country, which has scttled .
problem of disputable territories with China. The only issue left is one concerning utih .1
tion of the Transboundary Rivers water resources. It seems necessary to solve this proh.
lem as soon as possible without further complication with the participation of countri |
concerned including Russia and Kyrgyzstan. Only after solution of this issuc we can
speak about the total legalization of frontiers that guarantees security of Kusukhsitin
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Introduction

Stock Exchanges look attractive for many students especially with specialization in Fi-
nance. It is not unusual to hear that somebody made a fortune in one day on a stock
exchange therefore many students in countries with developed financial system dream
about working on Stock Exchange, but it is not a case for Kazakhstan. Kazakhstan Stock
Exchange could be distinguished [rom others by very stable without not any sensations
or big changes in stock prices. What are the reasons of that? What problems do KASE
faces and what actions should be done to facilitate the development of it? These are the
questions the author intended to research by doing this paper. The uniqueness of this
paper is that some questions and their answers are new for the public.

This paper consists of three main parts: Tendencies of KASE development, Descriptions
of the problems that KASE has and finally the conclusion where would be proposed
some possible solutions to listed problems.

Tendencies of KASE development

10 years past since The Republic of Kazakhstan acquired an independence. Much was
done in the economic and social life. New forms of organizations inherent to all devel-
oped countries began to appear and play a vital role in the economy of the republic.
Kazakhstan Stock Exchange is one of them. Created in November 1993, by the National
Bank of Kazakhstan and 23 leading commercial banks in 8 years it became a universal
financial market.! Presence of it on a Kazakhstani market is a necessary condition for
efficient functioning of market economy because its growth and market turnover shows
development of economy and volume of investments in the country. In developed coun-
tries securities market enables stock issuer both to attract means for financing real sector
and to transfer of ownership to more effective owners and investor has an opportunity Lo
maximize profitability with minimum risk. This opportunity is well developed in USA,
Japan, Germany where securities market capitalization equal to $7 trillions, $3,7 tril

lions, and $0,6 trillions accordingly. ?
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In Kazakhstan these figures are hundreds times lower. In the 2001 the securities market’s
total volume of transactions made in all sectors of the KASE was only $10.25 billion.
Nevertheless, this amount constitute about a half of GDP of Kazakhstan and compared
to the year 2000, turnover of all types of securities in Kazakhstan Stock Exchange in-
creased two times.

Figure I shows that all mar-
kets of KASE showed good
growing rates. Foreign ex-
change market turnover in-
creased on 12.5%. Govern-
2076 mental securities market

am BB P20 turnover on 132%. Corpo-
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rate securities turnover in-
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Dynamics of turnover structure and volume of stock market of Kazakhstan
for 1993-2001 years
10245

creased on 265%. Futures
market on 679%. In addition
in the last year new market
of supranational bonds was
opened on a Stock Ex-
change. Although develop-
ment of non-governmental
securities’ market that serves as an index of stock market’s development mounted 7 times
from 1999 to 2000 and increased 3.65 times from 2000 to 2001 this securities market in
the last year was about only 4.9%. This small fraction of all securities shows underdevel-
opment of securilies market in Kazakhstan.’

W Corporate Securilies

O Government Securities
W Futurcs Contracls

B Foreign Currency

El Supranational Bonds

Problems Kazakhstan Stock Exchange faces.

This paragraph is based on an interview with the Head of Information and Analysis
Department Andrey Tsaluk who described the author the reasons for the weak develop-
ment of Kazakhstan Stock Exchange.

FFirst and the main problem here in Kazakhstan are weak laws. An example of shortage
in the law is a recent adjustment made in civil code about prohibition of counting and
sclling with a tether to dollar. This ban created doubts among participants of stock mar-
kel because stock exchange is not used to make transactions in tenge. Mostly because of
that bonds market boot experienced by the stock exchange a several month ago has de-
clined.

Second reason is weak level of regulations made by the low and the middle governmental
management. The steps they do either not correct or late. The reason is that the salary for
professional financial workers is higher in commercial than mn State entitics, therefore

mostly all qualihied people are working for commercial orgamizations. As a tHead of In-
tormation e Analyse. Department of KASE Andrey ‘Psaluk siid in an mierview, sale
L e




The KIMEP Center for Research and Development

The KIMEP Center for Research and Development

of Kazakhstan blue chip companies today is not worth dong that because of low
demand and consequent low prices but a year ago when the demand was high
government did nothing. Now there is no way than just wait until the situation will be
like a year ago. To get the situation better State management need to be more qualified
to quickly react to the changing environment.

Third reason is low capitalization rate of Kazakhstan (the sum of values of all Kaza-
khstani companies both trading or not). The capitalization of a whole Kazakhstan is
only about 20 billion dollars. A one rich man like Bill Gates can buy all the shares of all
Kazakhstani companies. With a goal of protecting National security government of the
republic posed a number of restrictions for the purchase of securities by the people from
abroad. Usually foreign investors come to Kazakhstan just for the short-run profits and
try to take as much as possible from every company the shares of which they purchased.
All the money they earn is transferred to investors’ home countries not working for the
good of Kazakhstan.

The next problem of stock market is Kazakhstani standards of accounting and auditing
are far from those from Western countries. Investors cannot rely on reported financial
statements because they are diflicult to verify and analyze. Even the process of transition
to international accounting standards is in action present situation needs some improve-
ments. It is a reason why investors take into consideration other factors of financial per-
formance to evaluate the shares potential.

The next reason for underdevelopment of financial market is a weak or even absence of
dependence between companies’ stock price and its financial conditions. Presently, stock
price of all the companies in Kazakhstan do not depend on such indexes as financial ratio
like price/earning ratio, stock issuer financial conditions, potential for growth, etc. Stock-
holders sell their shocks when they are in shortage of money.

Nevertheless, the main problem is in the main participants of a stock market, which are
current stockholders, corporate management and the government itsell. They are not
willing to change present situation of stock market. Current stockholders are satisfied
with the rate of return their companies bring to them because actually they choose the
rate of return their companies should bring to them. For example, KazakhMys brings its
shareholders more than a 100% of dividends. It is a reason why they are not willing to sell
their share on the market. Until stockholders are getting high returns with a low risk they
will not sell their shares. Corporate management that makes a decision to go on the
market is not willing to make these efforts also because in that case they could loose their
power and would have to be checked by the government for the validity of presented
financial information. Moreover the demand for corporate stocks is not enough to makce
a share price sufficiently high to generate necessary cash and the gain from issuance of
stock is not worth doing it. The government, main regulating entity, whose duty is to
forward the development of stock market is, interested itsell in nowadays situation. Stalv
budget receives good inflows in form of dividends. By selling their shares they will loos
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lhf:se high dividends in favor of low yield from sale of stock. They wait until the minrke
will be able to pay them the acceptable price. That means that the three main pat Lty
of the stock market are content with the present situation and do not care about those
who are not satisfied.

Conclusion

The situation on a stock market in Kazakhstan is far from those in capitalistic countries
butvto progress it some changes should be made. First, good quality of reporting based
on international standards and audited by reliable auditors. All the companies whose
shares are sold on stock exchange should report their financial results regularly for the
people who are interested in their company. Second, since laws are one of the basics for
the stability of the economy Kazakhstani law and regulations should be well thought to
make people sure at least in laws. The third is a creation of techniques of market and
company risk evaluation in national currency or which is more proper, removal of a
restriction of evaluating market in the currency that is used all over the world. Dollar is
f;onsidered a stable currency with a predictable inflation rate. Today assessment in tenge
i1s not worth doing it because tenge is a very risky currency itself. We are living in a free
market economy where enforcements from the government should not have a place. The
only way is a creation by the government of all necessary conditions for the development
of stock market. The companies should make a decision themselves at what time and
how much to sell their stocks. It means facilitate the progress and pass the time until the
cconomy does well and will be able to absorb a big supply of corporate shares. With
improvement of situation on Kazakhstan stock market the KASE turnover and volume
of stock market will increase also.

By doing this research author found out many unexpected problems that are difficult to
solve. They are weak and constantly changing laws and regulations made by the govern-
ment, low capitalization rate of Kazakhstan, low quality of financial reporting and there-
fore no dependence between ratios showing operating results and stock price and [inally
unwillingness of the main participants of the market to change the situation because the
present situation is favorable for the main participants of the market. Government now-
adays has a great power and therefore, changes that others will undertake will not be
successful until the government reconsiders its politics.

Endnotes

' www kase.kz/eng/geninfo
Smirnov 8 (2001) An Industry and stock market of Kazakhstan
" www.pavlodar.com/foundr/kase2000/index.html
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Is There a Light in the End of the Tunnol?
(ways of regulation of youth unemploymonl; roglonal poisjad livo)

Maria Musatova,
Novosibirsk State University, Russia
lImm@drbit.ru

One of the important characteristics of Russian labour murket is the signihicint ghuee
of youth in total amount of unemployed. According to the datit as for July 1 2000 of
consolidated department of the Federal service of employment in Russit out of more
than 7 million of unemployed people, that are capable to work, almost every third are
the young people in the age till 30 years, 85 % of them are getting a dolc.

The challenging problem of youth unemployment is caused by a compound of events,
Some of them occur at the state level, others have regional character: they are either
related to the specificity of the local labour market and its infrastructure, or to specificity
of particular youth categories. Therefore ways of solving of this dilemma have different
scale and require decisions both at a federal level and at a level of local authorities, serv
ices of employment and educational institutions.

The nonlinear effects of education become apparent through such major events, as:

— many young specialists have confronted the impossibility to obtain a position in com
pliance with their profession. Significant part of such specialists remains unemployed lor
a long period of time, or employed al workplaces not in accordance with main specialty:

- modern level of national economy doesn’t promolte self-realization of youth in creativ-
ity aspect, therefore young people [ind a non-trivial way out to their abilities: quite often
youth shows its potential in illegal business, turning the creativity to finding loop holes in
legislation;

— there is a decrease of influence of the educational factor on the income level i 1ise off
public prestige of the trades, which do not requirc diploma of institute of higher educis
tion and allow Lo raise welfarc standards in a short term;

- young people entering the labour market, have a high level of [inancial claims. howeser
the majorily of young specialists can not provide adequate feedback, because of hiving
little professional knowledge due to small work experience;

— besides, young people sometimes are exposed to discrimination because of age.

The complexity of the problem of youth unemployment, its versatility and danger of’
ncgative consequences requires immediate solution and scarch of ways out fromat, Youth
m Russia amounts to 33 min., or 36" people capable of working 134" of cconomically

43




The KIMEP Center for Research and Development

active population, 12% of employed citizens. Unfortunately, statistics of the Federal
service of employment (FSE) in Russia is not complete enough to investigate the
situation at youth labor market. Since 1997 one can find in statistic documents of
(FSE) only the information on amount of registered unemployed youth, its share to
the total amount of officially registered unemployed people and among these, dispatched
to professional training and on duration of unemployed period among people of the
age of 16-29. However, when investigating the youth employment one should proceed
not only from the amount of registered unemployed people, but also from the number
of not learning and not studying young people.

In spite of the fact, that in the international practice and statistics maximum limit of
youth age is traditionally 25 years old, official Russian statistics tends to define this group
as people between 16 and 29. However, it is quite obvious that such group is non-homo-
geneous with respect to the style of life, level of education and life’s perspectives. Three
differcnt categories can be casily distinguished: youth of 16-18; youth between 18 and 25;
people of 25-29 years old. Department of Employment in Novosibirsk Oblast officially
places youth to the age group of 16-29 years old, however in real life it works with young
people of 16-26. This is Lthe group between 16-26, that becomes an object of applying of
all organizing and social-protccting events. Citizens between 26-29 years old are consid-
ered in the group of other economically active population.

Major reasons of youth unemployment are the lollowing:

1) disparity of training level of graduates of educaltional institutions to requirements of
national economy, that results in differences in structure of the Russian education and in
needs of industry. In the last years about half of all graduates of universities and profes-
sional schools prefer not to work according to their specialty, and that is not the cause of
uselessness of their profession at the labor market  the reason is low income apyed in
these branches.

2) inadequate level of training and quality of received education to concrete require-
ments of particular employers. In contrast to american, german or japanese [irms, Rus-
sian enterprises and organization rely on the coming of moulded specialists, from univer-
sities and institutes; enterprises expect these specialists to be almost professionals, that
need only minimum of adaptation. Our enterprises don’t possess traditions, methods,
organizational structures, free funds and motivations Lo conduct preparation of people
with high education directly at work places.

3) substantial disproportions in territorial location of cducational establishments, that
results in various opportunities of obtaining education in different areas. About one third
of all higher educational institutes are located in Central Region 151 institutions (26%),
Ural and Povolzskii Regions are the second 63 institutions (11%), Western Siberia has
62 institutions (10.8%). On the one hand, this specificity corresponds with concentration
of industries in this regions, henee on the other hand, at present time students don’t have
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the possibility to study away from home; however, if the succeed, they won't come
back; this is the “brain drain™ to central regions. Besides, the quality of education and
opportunities for it obtaining differs from region to region.

4) conservation of mainly departmental character of structure of primary professional
training, and, though the training of personnel is carried out for needs of regions, the
majorily of schools (85 %) is in the [ederal property and financed {from the federal budg-
cl. Yet regional problems have its specificity. The role of state, public and private institu-
tions is to creale equal conditions in the form of provision of versatile services on deter-
mination of choice of the path, type and of educational programs for realization of the
citizen’s right to getting proper education.

Alongside with the offers of regulation of youth employment at the state level, in my
work [ shall discuss concrete directions of decrease of youth unemployment and perfec-
tion of activity of local services of employment. The basis for such analysis is my case-
study on functioning of youth labour market in Novosibirsk. 1 gathered information
during 2000-2001 in city placement service; I also used sociological questioning as an
active tool of my investigation. Relying on my research, it’s indispensable to emphasize
the following points:

necessity of development of target regional programs for maintenance of employment
of the graduates of educational establishments. In this connection, regional services ol
employment could show the initiative at territorial and local levels. At a territorial level it
would be possible to creale a databank on training of personnel and requirements for
them, and to develop on this basis the territorial program;

realization of target training of cxperts according to the requirements ol employers,
under the individual programs of training with the purposes to decrease disbalance of the
labour market;

expansion of the contractual forms of professional training and retraining, focused on
needs of branches of regional economy and realized on the basis of the conclusion of the
contracts between young experts and employers;

use of foreign experience, e.g. programs of so-called youth practice, accepted in several
european countries. The crux of it is that a young person herself or with assistance of’
employment services {inds a firm, where she/he wants to work. Afterwards, this company
and employment service sign a contracl: the firm employs the young person at the terms
of a contract, and the fund transfers means for wage for the practice period. After this
period is over, it’s up to the {irm to decide, weather employ her/him.

development of the compensation system of expenditures of employers on placing in a
Jjob and usage of youth labor and establishment of tax privileges, 1t 1s indispensable to
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increase the privileges to employers alongside with tax advantages, aiming at the mo-
tivation to labor of the graduated of professional schools besides already set quota.

organization of a special department at a local placement service, specialized on
selection of the personnel. The structure of vacancies to a urban service of employment
approximately on 80 % consists of working trades. To an expert of a high level younger
than 30 years, unfortunately, the service can not offer enough number of positions on the
basis of vacancics.

The analysis of youth labor market in Novosibirsk has shown that there is lack of provid-
ing of professional orientation services. The data of employment service testify to wide-
spread dissatisfaction among youth with obtained profession. In conditions of perfection
of market economic relationships, professional orientation of youth has the aim to pro-
vide socio- psychological backing of one’s personality in the choice of future carrier ac-
cording to plans.

In conclusion, it is indispcnsable to emphasize the following points. The guarantee of
high competitiveness of a spccialist at labor market is one of the most important socio-
politic goals of higher and specialized secondary cducation, since social security of citi-
zens significantly depends upon the level of education, professional qualification and of
competency of everyone. Suggested proposals of regulation of youth employment are
not certainly, comprehensive as far as the problem is fairly complicated and the situation
in labour market is constantly changing. The only way of solving this problem is the
coordination of activities of all parties, concerned with their active policy in the labour
markel.
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Small and Medium Enterprises in Diminishing Poverty in Uzbekistan:
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University of World Economy and Diplomacy, Tashkent, Uzbekistan
zaytunap @yahoo.com

Small and medium enterprise has cxisted and developed [or many centuries in the
world arena. Thanks to its specificity of development many entrepreneurs give their
preferences to small and medium enterprise, particularly those who has just started
their economic activity in the market. The main advantages of small and medium
enterprise are the following:

creation of new work places with relatively small startup capital;

creation and sharpening the competition in market, that, consequently, increases
the level of productivity of cconomy;

elaboration and implementation of innovations;

high mobility and adaptability to radical changes in the market, which, in its tern,
- can smooth consequences of crisis.

Before giving a brief description of the development of small and medium enterprisc in
the Republic of Uzbekistan it is necessary to give a definition to this business units. It is
very crucial point because there is no common determination of small and medium enter-
prise in the world. It is natural since each country has its own peculiarities in economy
and in determination of some notions particularly. However, it is clear that many coun-
tries use several criteria (number of employecs, amount of authorized capital, etc.), not
one as it 1s so in Uzbekistan - number of employees.

According to the national law agents of small and medium enterprise can be determined
as following;

individual entity (entrepreneur)- physical body, acted as an agent of private enter-
prise on the basis of state registration, and which can not take on workers;

microfirm - an enterprise of any ownership with limited number of employces: in
production sphere - up to 10 people, and in nonproduction sphere - up to 5 people;

small enterprise - an enterprise of any ownership with limited number of employees:
in industry - up to 40 people, in other production spheres - up to 20 people, and in
nonproduction sphere - up to 10 people;
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medium enterprise - an enterprise of any ownership, in which annual number of
employees should be higher than in small enterprises but up to 100 people in
industry, 50 - in other sectors of production sphere and 20 - in nonproduction

sphere.
Share of SME in the total level of In the beginning some of the main
employment 1n 2000, %* advantages of small and medium en-
A F R E e lerprise were menlio‘ned, but they
al @ gl =l |2 =] 5 (%] [ were mostly economic ones. Now,
¥| |=||| let’s turn Lo social aspects of our
H question. Small and medium enter-
5 : § ¢ E % g z % + 5 § £ % prise Ijonnsa middle class, which al-
E % E g g T3 -;‘E i E i 5 3 Iow;, in so!*ncextend, to soflen some
& “ £ s E & 2 3 2 social tensions between wealthy and
@ 5 poor people. Moreover, creation of
. iid T small and medium enterprise -

means creation of new work places,
which in its turn, incrcases level of cmployment of population and level real income. In
this case, it would be more profitable for government Lo support small and medium
enterprise (at least at the beginning of their cconomic activitics) than Lo allocate subsidics
to indigent people endlessly. Besides, government could spend more financial resources
to other national purposes. Furthermore, facing the [act that birth rate and, as a con-
sequence, number of dependants is very high, small and medium enterprise in this
situation plays a role of balance mechanism, which allows to enable work force even in
the absence of special qualification. Therefore, one can say, that small and medium
enterprise is of high importance in diminishing the poverty.

A ten-year development of small and medium enterprise in Uzbckistan can be reviewed
through three main stages of economic development.

First Stage (1991-1995). At the [list stage ol transition period there was a radical increase
in the total number of small and medium enterprise. This growth predominantly was
rcached by individual entrepreneurs, family business and limited society, which were
engaged in the sphere of media-
tion, trade and services.

Number of SME in January,1*

70000 |

60000 There are four main factors,
%0000 which influenced on this growth.
40000 ! S ; ;
10000 Firstly, it is a transformation in
20000 the beginning of 90s of illegal
10000 small businesses of social time to

0

legal ones. Secondly, it is reali-
zation of program of small pri-
vatization. Many cnterpriscs

1991 1992 1993 1994 1995 1996 1997 1998 1999 2000

*Source: Mimisiry of of Uzbckistan
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were bought by their directors and employees Thivdly, in the beginmng e wen
almost no government regulations and many entreprencurs could carry thon b 2
liberally. This relatively liberal economic environment continued to 1994, 1 innlly, thoro

was a growth in new actors. As a result, total number of small and medium ¢picipnlue
increases by more than 4,5'.

Thus, the first stage ol economic development is characterized by an increase in the number
ol agents of small and medium enterprise.

Second stage (1996-1999). This period charactcrized by retardation of small and medium
enterprise. Such a situation was due to some governmental measures. In fact, govern-
ment has given its preference to big firms and companies, supplying with lax credit, tax
abatement, etc, on Lhe one hand. On the other hand, it has put some import restriction.
All these factors have led to critical situation in which it was not profitable for small and
medium cnterprise to continue their economic activity.

Third stage (1999 - up today). This stage of development is characterized by liberalization
of economy, which positively reflected in the position of small and medium enterprisc.
Moreover, government itself was interested in the development of small and medium
enterprise and has provided them with some privileges in the form of preferential tax
treatment, lax credit, etc. These measures were approved by adoption a range of legisla-
tive acts. For cxample, “Guarantee of freedom for economic activity™ of 2000. Basing on
the results of the fourth quarter of 2000 in comparison with the first one 80%° of regis:
tered small and medium enterprises were acting in market.

In a ten-year period of independence ol Uzbekistan small and medium enterprise has
becn widely adopted and still is on its path to development and prosperity. Thus, in 2000
total number of microfirms increased by 85,47% in comparison with that of 1991.

Share of SME in the sectors of economy in 2000, %* For last three-four years small and
medium enterprises werc cngaged

in agriculture, and the main agents

27.6 were farmers. Besides, an increase
63 4.l Dothers | in other sectors of economy (trans-
B F i
el asME | port, communication, health pro-
724 : :
e 459 tection, etc.) became perceptible.
3 So, nowadays share of small and

: i i &
Industry Agriculture  Construction  Retail sale medium enlerpllsc n GDI

amounts to 29%, where 16.5% rc-
lates to individual enterprises and
12,5% - Lo others.

*Source.Mimstry of y and

of the Republic of Uzbek
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Activity analysis has shown that small and medium enterprises have begun to expand
their foreign-economic activities. So, in 1999 the share of small and medium enterprises
in total export increased by 1,8 and in comparison with 1998 reached 29,4%. The main
export articles of small and medium enterprises were - production of agriculture, textile
manufacture, processing of goods, electrical industry and also goods of homecraft.

Today, unfortunately, there still some problems deterring the development of small and
medium enterprise. The main of them can be described bellow.

Finding startup capital is the first difficult task in establishing small businesses. Of course
in comparison with big companies small enterprises need not so much deal, but still they
do. While speaking on this problem it is necessary to remind that the citizens of the former
USSR on the average were not wealthy, and inflation in the beginning of the 90s covered
all private savings and madc it impossiblc even for banks to make credits. The problem
connected to lack of money accompanies small and medium enterprises at the beginning
of their activity as well as during their production cycle. Besides the [inancial problem
there is also another onc directly connected to inventorics acquisition. Morcover, the
cost of equipment, transport and other means of production is so high that small and
medium enterprises arc not able to obtain production basis. Of course, leasing can solve
this problem but the level of its development is very low.

Secondly, presence of official circumlocution (bureaucracy) appears together with estab-
lishment of small and medium cnterprises and presents while obtaining credits and cnter-
ing foreign markets (complex procedures of paper work).

Thirdly, imperfect legal system also causes disorder. Since many normative documents
are referential then vagueness in issues emerges. Besides, in some questions there is har-
mony among state departments and as a result of this variance some documents contra-
dict each other.

Fourthly, non-business use of credits brings to many problems. On the one hand, it leads
lo increase in the account payable. On the other hand, out-of-sequence repayment ad-
versely affects the activity of credit institution.

Fifthly, nescience and inexperience of small and medium enterprises in market, especially
in foreign one restrain the development of small and medium cnterprises. This problem is
mostly related to the lack of reliable information.

And, of course the presence of macroeconomic instability (exchange rate, etc.) is the last
problem.

In order to eliminate above mentioned problems and shortages and meet some wants of
small and medium cnterprises many measures were taken into consideration.

.L
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Tuxation. According to the Article 92 of "Tux code, newly created cnterprises are released
from paying taxes on property for ? years from the formation moment Newly ereated

farmings are free of paying incomc taxes for 2 years, and private enterprises are free of

paying taxes on income, which was obtained from production and processing of agricul-
tural products, output of national consumption goods and production of building mate-
rials (Article 31, Tax code). Besides, share of income (no more than 50%), which was
spent on the enlargement of production, is deducted from taxable income for private
enlerprises.

In accordance with decree of the President of Uzbekistan “Supplementary measures in
stimulation of small and medium enterprises”, 31" January, 1997, small and medium
gnlcrprises engaged in production sphere and leasing companies are released [rom pay-
ing import taxes on manufacturing equipment.

Concerning small centerprises, they have rights to choose one of two possible taxalion
systems either simplified or general one. In the first system 12 taxes are replaced by singlc
one. The table below shows a comparative analysis of taxation of small enterprises in
different sectors of economy (rate has a deviation from actual depending on the sector)*.

Sectors All taxes to |1 soum revenue, tiyin
Simplified system General system

Industry 11.44 19,31
Transport 10,00 29,40
Communication 10,00 37,69
Procurement and product 10,00 20,99
Housing 10,00 36,12
Municipal economy 10,00 26,66

Supervision. Limitation of supervisory body’s activity has been another measure of pro-
tecting small and medium enterprises. It is conducted via imitation of:

number of supervisory bodies (reduced twice since 1996);

number of inspections (| inspection per year (per 2 diligent taxpayers); no more
than 40% of enterprises annually);

duration of inspections (30 calendar days + 30 with Republican Council on Coordi
nation of activity of supervising bodics);

Y0)
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access of inspectors (highly qualified with direct inspection);

number of olf-scheduled inspections (only on concordance with Republican Coun-
cil on Coordination of activity of supervising bodies).

Crediting. Reoffering to the problem of resource shortage and bureaucratic obstacles in
the process of crediting, microcrediting can serve as a solution Lo this problem. The latter
implies credit up to $5000 (in sums) for individual entrepreneurship and dehkan farming
(not juridical bodies) and $10000 (in sums) for other agents of small and medium enter-
prises (juridical bodies) for 3 years. And, giving out of credit in cash is also possible (up Lo
50%), but in this case, period of payment decreascs twice. For getting credits entrepre-
neurs (not juridical bodies) have to produce to bank an application for microcredit with
dctermined amount of money and business plan with the purpose of using credil. Agents
of small and medium enterprise (juridical bodies) have Lo resent an application for credit,
business plan with low-of-funds analysis and balance sheet for lasL accounting period,
which must bc approved by rating authority.

An alternative solution for the problems of development of small and medium enterprise
can be the following. It is known that all sectors of economy are connected to cach other,
and none of them can deal in isolation. A similar dependence can be formed between
small and medium enterprises and big companies. Small enterprises can perform orders
of big and even medium enterprises on the basis of subcontract. Franchising can be an-
other form of business. Franchiser (in our casc a big enterprise) is interested in successful
performance of his franchisee (small or medium enterprise), as royaltly is in direct de-
pendence (rom [ranchisee’s profit. Big enterprise, in ils turn, provides not only brand
name, but also other types of services (consulting, material help, etc).

Besides, it is necessary to set up a center which would provide small and medium enter-
prises with necessary information, help.

Of course, L0 years is relatively short period of time, and it would be incorrect to reckon
up the sum for development of economy, and small and medium cnterprise in particular.
Analysis has shown that tendency of small and medium enterprises’ development lcads
to growth, but on the way of the former there exist certain difficulties, which hamper the
development of small and medium enterprises. Numerous measures to stimulate and sup-
port the participants of small and medium enterprises sector have been undertaken, but
state-of-the art practice still needs to be improved.

-— — -
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Bearing in mind the importance of developing free market, democracy and legislation 1
assume that it is vitally important to know the legislature and law’s that regulatc our
every day life and all spheres of our Socicty. For instance: Constitution. Criminal Law,
Civil Law, Law on Consumer rights protection, and law on Joint Stock companies.

Since state controls and rcgulates trade, labor and other relations by imposing legisla-
tions we can say that development of Trade, Securitics Market, Democracy and building
of an Open Socicty directly depends on laws that establish rights and obligations for its
citizens and organizations.

In my research paper 1 will investigate the project of Law which was entered to the Maz-
hilis branch of parliament in 5 th of November 2001 by the governments edict # 1400,
I also will make short analyzing of sccuritics market in Kazakhstan.

Analyze of sccurities market development in 2001.

Volume of trade in KASE from January (o November 2001 rcached 8.216 billiard
dollars. As we sce in 2001 trade increased approximatcly 189% in comparecment
with year 2000. During this period trade with corporatc sccurilies was very aclive
and development was very high than ever before. Volume of trade with state sccuri-
ties from January to November 2001 reached 6.1 billion dollars. Accordingly 2.38
times more in comparecment with statistics of year 2000. In year 2000 the volume of
trade with state sccurities was not more than 3.1 billiard dollars'.

Individual bank deposits of citizens in Kazakhstan as for 01.10.01 werc approxi-
mately 2.8 billion or increasced L0 4.6 %

By the end of 2001 total amount of Kazakhstan’s commercial bank’s capilal was
approx 899 million US Dollars or 34% higher than in yaer 2000.

Assets of National OIL Fund by the end of 2001 rcached 1.35 bn US dollars. Therc is
possibility that National Bank might reconsider its investment policy and Fund’s
assets might be invested not only to American securities but also Lo other securities.
Only 119 million US dollars from National Oil Fund were invested Lo the securities
of International Financial Institutions.?
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Ministry of energy and mineral recourses informed that in 2015 natural gas recours-
es will be approx 29-34 billiard cubic meters. By 2015 our government plans to
extract 45-50 billiard cubic meters. In 2001 only 700 000 tons were extracted?.

Which means that at least for 20-25 years our government will be attracting foreign in-
vestment and capital in to different industries and also will have enough money to im-
prove education, social and healthcare institutions.

Pension Funds assets were |.128 billion US dollars and were increased to 253 million
dollars (January - October 2001). Number of obligatory pension payments reached
4,431 million. Voluntary pension payments reached 20,897.*

Investment portfolio of pension assets include:

Investment (o short term state securities (5.2%)
Midterm and long lerm state loans (credits) (57.3%)
Local corporate securities (21.1%)

Secondary Bank deposits (9.1%)

Other sccurities

Wk Wk -

I assume that government has to decrease the limits of Pension Assets Management Com-
panies’ investment portfolio if it wants to develop securities market. In that case above-
mentioned numbers may change and volume of trade with corporate securitics may in-
crease.

Most stable Pension Funds:

I. Pension Fund of Narodni Bank 21.2% ol market.
2. ULAR UMIT 7% of market.

3. ABN AMRO Caspi Munai Gas - 6.6 %

4. Senim - 5%

5. Kazakhmys - 3.6 %

National Banks international reserves as for 15" of November 2001 was 3.67 billion US
dollars.

The chairman of National Bank Mr G. Marchenko suggested to sell state shares in na-
tional companies through KASE. He estimated that only pension funds alonc could in-
vest more than 100 million US Dollars to the different securities®.

1 also for the idea of selling state shares in national companies only il their activitics arc
not related to support national security. Government has not created the mechanisms for
controlling and monitoring the functions of JSC where it has shares. For instance the
government's edict # 683 issucd in 01.06.1999 *The program for prvatization and im-
proving the quality of state property management™ and ediet #1095 issued in 21.07.2000




The KIMEP Center for Research and Development

" About approving the concept of managing state property and privatization” chapter
|.4 “specific aspects of managing state shares in commercial bodies™ state that the
shortcomings in management of state shares appear because there is no common,
governmental standards for monitoring JSC’ activities.

As we can see sccurities market in one hand is one of quickly developing industries and in
other hand it has so many shortcomings, therefore requires special attention [rom state
bodies. Due to active reforms in main spheres of our society we have been witnessing
economic growth, and commercial sectors like banking, insurance, pension funds were
able to allocate huge sums of money. Now, next step shall be done in attempt to invest
this money in internal market especially to the development of clothing, food, tourism
industries. Because of strict rules and laws pension funds, banks and insurance compa-
nies have few investment options and investment usually is done through KASE, but,
fact is not all Joint Stock companies can attract investment to their securities through
KASE. Knowing all this government dccided to activate securities market by improving
the quality of securities and market participants. The first step towards fulfilling this goal
was started with making changes in legislation.

In a case if the project of law is accepted as a law it will have a great significance and will
change some existing mechanisms of regulating Securities Market in Kazakhstan.

Therefore the project of law and its standards shall be discussed and analyzed by details.
To do so we need to know the existing Law on Joint Stock Companies.

Brief comments to the Law on JSC.

Definitions given in law include obligations, shares, stock, Joint Stock Company(JSC).
JSC s a legal entity, which issues stock in order to attract the capital necessary forits
activities®.

As a general rule, the JSC shareholders are not liable for obligations of JSC and bear the
risks associated with the functioning of the JSC within the limits of the valuc of their
contributions to the company in other words shareholder may lose capital equal to the
amount of shares that belong to him.

According to the article 4 of the law on JSC, in the territory of Kazakhstan only two
types of JSC can be founded and they are an open type joint stock company and a
closed type joint stock company. Main differences between closed type joint stock com-
panies and open type joint stock companies are as [ollows:
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Closed type joint stock company Open type joint stock company

1) Number of shareholder shall not
be more than 100.

[) Not limited.

2) Restrictions on selling shares by
shareholders. Shareholders cannot sell
their shares to third parties without first
offering them to the other sharcholders
and the JSC itself in accordance with
the procedure established by JSC’s
charter or legislation.

2) No restrictions. Shareholders have

the right to transfer and sell their shares al
any time without the consent of other
shareholders.

3) Minimal authority (charler)
capital 100 (M.L.F)

3) Minimal authority (charter) capital 5000
(M.L.F) At the moment of registration
minimum of contribution of at least 25%
of the total amount of stated capital

shall be paid, then within a year from

the time of registration company has to
complete the formation of its authority
capital.

Because of this restrictions we have some difficulties in developing strong compctitive
securities market and it is fact that amendments to the law is necessity grown by
demands

of market and society.

The next step in my research will be taken towards analyzing the project of law on JSC.

Structurally project consist of 11 chapters, 91 articles which is less complex than existing
law. Project will bring some ncw norms and main changes in comparison with existing
law are as follows:

1) Closed joint Stock Companies will be abolished

2) Minimum of Authority Capital for JSC will be
200,000 (M.L.F- 823 g x 200,000 =1, 6 460 000)

This is too much even for big companies and this kind of requirement may have ncgative
consequences for business in general. As we know JSC has some advantages in com
parcemnent with other legal entities [or instance OJSC do not have to re-register if some
shareholders decide to leave the company and changes of sharcholders do not influences
to the functiomng of JSC.
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3) Number of governmental Bodies able to act as a founder of JSC will be extended

and
will include:

|. The Government of Republic of Kazakhstan
2. The National Bank and
3. Municipal Bodies.

As | mentioncd carlier Government has no well established mechanisms of managing its
shares in JSC and there is no standard forms for reports and monitoring of JSC” activi-

Lies.

4) Foreign citizens and organizalions will have the same rights in founding JSC's. Now it
is mostly regulated with international treaties and agreements.

5) JSC will issue sharcs only in non-documentary form.
6) Only Independent registrar will do registration of rights for shares.
7) Obligations of JSC to found reserve capital will be abolished.

[ believe that amendments # 6 and 7 will have positive effects in developing sccurities
markel becausc independent registrar is professional organization operating in sccurities
market and has responsibilitics for its scrvices. Since rcserve capital is deposited to the
bank, shareholders can not use them to carry out functions of JSC.

8) General Mceting of Shareholders will have extra rights to demand so called “florcefully
buying the shares from some sharcholders™ trough Court. Unfortunately Law does not
mentions the Basis for forcefully buying.

9*) In a case if JSC will not pay taxcs and other obligatory dues and fces to the budget for
more than three months, and if liabilitics (depts) of JSC will increase 1/3 of its assets, then
Tax Agencies will have a right to demand taking its shares for Governments sake instead

of depts’.

To my mind It is a classic example of making the law, which contradicts to the cxisting
laws for instance Law on Bankruptcy. Civil code and its main principles. 1l this law is
accepted as it is now it will destroy the traditional order of repaying depts to the credi-
tors. According to the article 51 of Civil code Demands of creditors in Bankruptcy situa-
tions shall be met in the following order:

1) Judicial Body has to pay its liabilities to the people whose life and health has been
damaged by Judicial Bodies actions.
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3) Arrears for wage will be paid off in the third place.
4) Tax dept will be paid off at forth.

5) Other depts.

As we can sec Project of law not only contradicts to the main laws but also it gives oppor-
tunity Lo }he government Lo overcome the procedure of bankruptcy and gives opportuni-
ty to avoid long lasting court procedures.

In a case if this project of law signed it will cause following consequences:

1) This law will violate and contradict to the main principle of Civil Code “Equality of’
parts”

2) It might be used as a tool for destroying counterparts.

Conclusions

_In general the project of law has some new rules and new ideas of approaching modern-
ized sloc}cmarkcl with its strong participants, reliable securities and financial instruments

But, taking in Lo consideration what was said above it is in interest of every parlicipant oi‘
Market not to allow to sing this law in this condition. Unfortunately our Law makers do
not try to keep a new laws in accordance with main principles of democracy and civilized
legislation. From political point of view it is very convenicnt for the government to set
qut r_ncchamsms (amendment 9%) that will allow to control commercial sectors as bank-
ing, insurance, pension assets management companies e.t.c by changing their sharchold-
ers. There is also danger of passing a new law on media, which might establish obligatory

rules Ilke‘“Media companies and newspapers can be registered only as a Joint Stock
company”.

iny by active participation of citizens and non governmental organizations in law mak-
ing process we can develop democracy and pass fair laws.

! Annual report of KASE for year 2001

: Business \A{euk {Dclovaia Nedelia), edition # 49, December 2001
www.securities.com/ kazak hstan/news/ January 2002

Ewww kase ka4 December 20010
New Generation {Novoe Pokolenie), edition # 5 December 2001,

CArticle 3, clanse 1ol the Faw on Jomt Stock Companies, Issied 10 07,1998

Articke 33 ol the Praject o 1w on Joint Stoch Companies 85 for Tanary 2002
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Principle of Subsidiarity in the Development of Kazakhstan
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Introduction

Celebrating 10" year of independence in Kazakhstan and having a look to what was
done so Tar, we can {ind that this country has made many changes to its’ Jegal and polit-
ical systems since the dissolution of the Soviet Union in 1991, and has made large strides
in conforming its’ legal system with generally accepted international legal principles,

The break-up of the USSR and the collapse of demand for Kazakhstan's traditional
heavy industry products resulted in a sharp contraction of the economy, with the steepest
annual decline occurring in 1994. [n 1995-97 the pace of the government program of
economic reform and privatization quickened with substantial shilting ol assets into the
private sector. Kazakhsian’s economy turned downward in 1998 with a 2,5 % decline in
GDP growth due to slumping oil prices and the August financial crisis in Russia. A
bright spot in 1999 was the recovery of international oil prices, which, combined with a
tenge devaluation and a bumper grain harvest, pulled the cconomy out of recession'.

As Kazakhstan procecds through a rapid development stage, the legislation of the Re-
public of Kazakhstan is frequently amended and has always Lo be faced with new chal-
lenges of the developing process in the country. In the mcantime we can observe a signif-
icant public interest with regards to decentralization of powcrs and implementation of
new regulations in Kazakhstan, which could improve the structure of cooperation be-
ween localities and national level. Talking about economic analysis of these discussions,
we should bear in mind that duc to support an establishing market economy in a devel-
oping country it is extremely important Lo implement such regulation, which will lead (o
effective provisions enabling us to avoid market failures. Kazakhstan has already adopt-
ed number of laws, which are aimed to regulate such market failurcs as monopoly, exter-
nalities and problems of “common goods”, but this does not solve the problem of instru-
ments’ choice for realization of these norms.

Similarly Lo other post-socialist countries, during the entire decade of the 1990s regional
policies in Kazakhstan have been extremely weak and subordinated to sectoral policies
of the national governments. In fact, there were only few measures and instruments
applied that could have been labeled as “regional policy”. We can probably mention
here about creating of special economic zones in Kazakhstan.

Today, Kazakhstan seems quite a stable country with a particularly strong ccntralized
system of regulation. As a rule, such concentrated system is justified by necessity of
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coo_rdination in the period of county’s development, weakly specilied preferences i
society, non-Prepared menlalily” of the population, existing corruption and the like,
At the same time the opponents of such strong centrahized system arguc that such

§ysicem is blocking natural progress and has become an obstacle lor efficient development
in localities.

TI1 us, we are coming to the question “whether the general concept of regulation is reflect-
ing necessary level of efficiency now and what kind of regulation system Kazakhstan
should choose?”.

Ifo]lowing current public debates which could be observed in a recent mass media edi-
tions, we can conclude that it is vitally important to come up with a consensus on this
issue. In this article | have considered one of the solutions which are leading us to a
subsidiarity idea.

Centralize or Decentralize: Con’s and Pro’s

T_o answer our question it is important Lo take into account a lot of factors. Firsily,
h:storlcally Kazakhstan has moved {rom extremely centralized, planned economy, which
influenced cven on meniality of the society as such, and therefore decentralization is a
very sensitive issue here. Secondly, we are dealing with a vast territory of the unitary
gtatc v_vhich requires special approach. In general, for analyzing of the type of regulation
in a given situation, scholars usually used a Lhree-keys' approach. It can be examined
under efliciency, equily and accountabifily. Economic allocative efficiency refers 1o the
level of aggregate wellare or the extent to which the pie of social welfare has been expand
ed. Equity refers 1o distributive justice whilst accountability measures the degree of ¢on
irol by sociely over government. The combination of these three criteria would lead (o a
choice of desirable Lype of regulation. As mentioned above, strengths and weuknesses
either of centralization or decentralization can be evalualed in terms of three main kinds
of considerations:

[) efficiency in the allocalion of resources;

2)  equity or fairness in their distribution; and

3) accountabilily of the agencies of the state to the people in whose name they are
granled power.

There are a number of circumstances in which there is a good reason Lo cxpect centralized
government to lead 1o great efficiency. We can point out the following issues according
to the 3-keysr analysis:

Elficiency-
Spillon s
Lconoenies o Seile
Insurtmce by
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Equity:
Redistribution within Localities
Redistribution among Localities

Accountability:
Visibility

These advantages of centralization appeal Lo the fact that the policies of localities may
produce better results if they are coordinated rather than undertaken independently. One
can say that current Kazakhstan’s system i3 not able to exercise all these advantages in
its’ full richness and beneficial way. And perhaps, it is Lrue at a certain degree that cen-
tralized system did not bring us to such advantages in Kazakhstan during last decade.
For example, it seems thal it was not proved Lhat visibility in centralized systems is better,
since centralized insurance pool systems did not provide support in most crucial econom-
ic cases for society during last 5-7 years. But talking aboul such kind of failures in existed
scheme of regulation, we have to remember that centralization also has great costs. By
diminishing accountability it offers scope of policies Lo diverge from the best interests of
constituent states, regions of localities. Thus, the appropriate localion of power reflects
the conflict between the costs and benefits of centralization.

So, does it mean that because of some unsuccessful attempis we should immediately switch
(o decentralization or subsidiarity with its’ own advanlages and disadvantages?

First, decentralized systems may be more effective at gathering information than central-
ized systems. One serious limitation to the power of a centralized system to gather infor-
mation is the central authorities’ limited commitment power and the low credibility of
any promises they may make not to use such information revealed to the future disad-
vantage of the localities. We can see it even from the Soviet model of centralization
example: factory managers were over-fulfilling their production norms had every reason
to fear that their norms in consequence would be raised in the future, so they responded
only weakly to the promise of bonuses.

This argument stresses limitations to the ability of centralized states to implement decen-
tralized solutions. The second reason is even more fundamental and emphasizes limita-
lions to their willingness Lo do so. All societies whose citizens have conflicting interests
face more or less serious problems of public choice. The centralization of power in any
jurisdiction involves a fundamental trade-off. Taking into account great territory of
Kazakhstan we can be assured thai centralized system is always fighting with the prob-
lems of “public choice”. Trying to satisfy “average” it eventually cannot satisly anyone
at all, since this “average” perhaps does not exist as such.

So, here are we can specify the advantages of the downwards decentralized regulation:
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Efficiency:
Certaintly about Local Conditions
Cerlainty about Local Preferences
Certainty aboul the Effects of New Policies
Regional Differentiation of Policies

Accountability:
Citizen’s Mobility?
Voting (“direct” as a rule)

Equity aspect here does not seem so beneficial comparing with centralization since we are
coming to dispersed minorities groups and “average” problem. But lacking arguments in
here does not make decentralization less efficient than centralization could be in a certain
situation.

Don’t we lose anything here as well? Do we have anything in between pure central and
decentralized schemes? These are the questions, to which subsidiarity is supposed to
provide part of the answer.

Features of Subsidiarity

What exactly is subsidiarity? According to a 1993 CEPR Annual Report, it “is the spe-
cific claim that the burden of proof in the process of making this trade-off (between
centralization and decentralization) should fie in favor of decentralization.”® A defini-
tion of subsidiarity was also inserted into Article 5 of the Treaty on European Union. It
reads that “the Communily shall take action... only if and in so far as the objectives of
the proposed actions can not be sufficiently achieved by the Member States and can
therefore, by reason of the scale or effects of the proposed action, be better achieved by
the Community™.

From the other side, the principle of sabsidiarity still remains vague and capable of con-
(licting interpretations. According to European Commission’s Report® “subsidiarity” is
not a blanket recommendation to deceniralize, merely a presumption that operates un-
less a clear case can be made for centralization.

The principle of subsidiarity implies that all of these categories of power should be decen-
tralized wherever is possible. But we should keep in mind that subsidiarity is not the
same thing as decentralization. It is a principle for allocating power upwards as well as
downwards, but it incorporates a presumption in favor of allocation downwards in case
of doubt. By laying the burden of proof on those wishing to centralize, subsidiarity
recognizes the initial sovereignty of its localities and emphasizes that problems of ac-
countabilily of “government failure” at the center may be substantial.
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Notably thal until detailed arguments for and against centralization are made, the
principle of subsidiarity is therefore an incomplete guide Lo decisions as Lo where power
should reside. Even when such arguments are spelled out, their implication for the
appropriaie location of power varies case by case. Following the main spirit of
subsidiarily - centralization of powers at the national level is necessary only when
coordination is desirable but iis decentralized implementation is not credible.

For such young, developing country as Kazakhstan, with its’ unique cultural, cthnic,
historic and geographic situation, it is nol so obvious that principle of subsidiarity will
lead to productive and allocative efficiency at once. Nevertheless, it is rcasonable to
implement advantages of centralization, decentralization and subsidiarily as a treatment
in specific arcas of regulation. It was proposed, lor example, that Kazakhstan can bene-
fit from extending fiscal deceniralization reforms Lo rayons, cilies, and Lowns, as well as
to implementation unils, such as schools and hospitals®. Local authorities here are in a
position Lo make betler choices, since they are expected to possess betler information
about local preflerences. Jlowever, this requires several conditions that should be consid-
ered by the government prior to their implementation.

Definitely subsidiarily can serve as a balance in case of choice between cenlral and decen-
tralized schemes bul each of this scheme is not a panacea in regulation as such. With its’
diversily territory particularitics and variely of “business’ specializations” in Lhe regions
(e.g. oil and gas sector in Western Kazakhstan and the like), we have to tmplement rules
of cooperation as carclully as possible. One of the lessons that can be learned from the
paslL reforms suggests that the preparation or amending of the new sysiem should be
based on clear functional principles, which should not be disputed on the whole-national
scale.

Overall, subsidiarity presupposes that decentralized allocations of power are 10 be pre-
ferred unless there are good reasons lor centralization of powers and authoritics. While
moving Lo a stable, working frec markel economy regime and maximization of social
welfare in a developing country, it is important Lo remember how thin and sensitive the
society is and avoid immediate swilch from one systcm to another.

Conclusion

In a present time while hol disputes on decentralization process are taking place in Kaza-
khstan, it is imporiant 1o consider the advantages of the subsidiarity principle. This
could cnable to avoid disadvaniages linked Lo pure centralization or decentralization of
powers, which can be viewed in a three-keys' approach used in the arlicle.

In the meantime it seems reasonable (o0 implement the rules of subsidiarity in some areas
of regulation, which can be considered as non-high-risky areas [rom the regulation point
of view, Since the society is extremely sensilive Lo any Innovations and the cconomic
regulation has to avoid high-wave shakings from center to full diffusion and vice versa.

104

The KIMEP Cenier for Research and Development

Subsidiarity could serve as a guarantee for sociely that local governments will not over-
use Lheir power in a negative manner and the centralized government will have a legal
opportunity to inlervene where il is necessary for the social welfare.

Finally, I would stress that a choice between centralized, decentralized and subsidiarily
forms of government necd not always be made once and for ail. but can sometimes be
undertaken on a case-by-case basis i it is possible to estimate some Of the relevant varia-
bles. Inmy opinion only such flexible view could lead Kazakhstan and other developing
couniries 10 the best solution in current circumstances.

Endnotes

' Denton Wilde Saple, Doing Busincss in Karakhstan, September 2001,
? The extreme version of Lhis argument is Tiebout's (1256) hypothesis, named after the ccoromist who
proposed 1hat competition between jurisdictions would lead 10 an efficient allocalion of resources cven in the
presence of public goods.
*CEPR Annual Report, Making Sense of Subsidiarity: How Much Cemralization for Europe?, p.5
: I;ab:. Subsidiarity, Sovereignty, Democracy and the world Trade Qrganization, 2002, p.2
ee No.2
* World Bank. Kazakhslan: Public Expendilure Review, avaitable at hitptfwww.worldbank-kzcontent/eswg_eng.himl
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Issues of Real Estate Mortgage in Kazakhstans
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Real estate mortgage is among the burning issues of our time. Stimulation of non-
inflationary measures for production encouragement, [ulfillment of the revenue part of
the state’s budget and provision of the circulability of the realty arouse strong interest
of the society. Businessmen need to decline a tax pressure. Furthermore, they need to
get “cheap” and long-term credil. Many citizens would like to improve their housing
conditions but can not afford it. In this case, the program of mortgage crediting can
become a possible approach of the development of economic. Mortgage crediling is
more preferable due to the securing of the loan with the real estate, a thing, whose
value is less susceptible to inflation. However, a practice of establishing such a program
in Kazakhstan has some weaknesses worsening ils implementation.

During the Soviet time private property was almost [orbidden and, as a result, mortgage
wasn’t a currenl mean in economic turnover. This led to lack ol legal regulations; to
chaos in business activities. According to the Article 299 of the Civil Code: “Pledge shall
be recognized as such a method of ensuring the fulfillment of the obligation, by virtue of
which a creditor (pledgeholder) shall have the right in Lhe case of a failure by the debtor
to Fulfill the obligation secured with the pledge to get satisfaction from the value of the
pledged assets, in a priority procedure before the other creditors or the person to whom
those assets belong (pledger), with the exceptions established by the legislative acts”

At the same time, the Civil Code contains the Article Ne 303, which has no analogue
among the civil legislation of the other CIS countries and il changes completely the meaning
of the pledge: “Mortgage shall be the type of pledge under which the pledged assets re-
main in ownership and usc of the pledger or a third person”.

Lack ol agreement between ihe legislative and judicial bodies can be revealed by con-
ducting an analysis of the definition of the mortgage of really (hypotheca), given by the
Resolution #4, 1995 of the Plenum of the Supreme Arbitration Tribunal: “Mertgage of
enterprises, buildings, constructions, or any other objects that are directly linked with
the land plot or with the right to use it , is deemed real estale mortgage (hypotheca)”,
which doesn’t correspond in tofe to the Civil Code, Article #303: “Enterprises or struc-
tures, buildings, installations, apartments, means of transport, cosmic items, goods in
turnover may be subject to mortgage”. It is obvious that goods in turnover has nothing
to do with realty objects. Thus, the definition of hypotheca as a pledge of realty, given in
the resolution which is still in charge, despite the fact that Arbitration Tribunals do not
exist anymore, contradicts the law.
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Conducting an analysis of the Tegal defindum ol 1he obyedt of hypothedi, we can
conclude: The only classification ciiterion ol hypolbeca v Kazihhstan is a sulyect
that possesses and uses mortgaged property {debtor). Al the other CIS countries deline
hypotheca as an institution requiring al least 2 erileria 1o consiilule the whole: 1- a
person that owns and uses the mortgaged properiy (a pledger or a third person); 2- un
object of the mortgage, which is, in faci, real estate.

In Russia, for instance, according to the Article 334 p.2 of the Civil Code: "Mortgage ol
land plots, enterprises, buildings, {lats, constructions and other real estate is deemed hy-
potheca “.

There are many various conceptions concerning the legal nature of the realty moriguge.

As A. Didenko has noted, the isolation of the institution of hypotheca as an independent
type of mortgage, based only on the subject criterion (pledger), can not be justified. [ic
argues that; "While creating the generic definition of hypotheca as a mortgage of both
the realty and movabies, the lawmakers should have provided commeon legal regulation
of both these types. However, it could not be done due to the sharp difference between
the principles that constitute the basis for the legal regulation of these dilferent types ol
property”

The terminology of the law rtepresents also some serious drawbacks. For example, ac
cording to the Article | of the Decree “On the real estate mortgage”, “Contract for (he
pledge of property” —is an agreement of parties Lo establish the principal obligation. |
disagree with such concept because it doesn’t reflect the essence of mortgage. Morigape
agreement requesls provision of a property by a debtor in order to guaranlce the due
performance of the obligation rather than to confirm the fact of the establishment of 11w
principal obligation. That can be explained by an accessory , securing nature of mortgage
towards the principal contract( which can be, for instance, a credit agreement). In order
Lo clarify the meaning of the article, I would suggest an amendment to an Article I, p. 5 of
the Decree, which will, probably, this one: ”Contract for the pledge of property™ “is un
agreement of the parties on the provision of the security for the purposes of the proper
fulfillment of the principal obligation”.

A full idea of mortgage is impossible to get without mentioning its basic principles. Among
them are principles of specificity and seniority.

The principle of specificity means that the right to immovable property should be regis-
tered by the state agency by way of including in the list of rights. The registration should
be done strictly in accordance with the territonial crilerion, i. €. should be linked with the
situation of the land plots. As far back as the beginning of the last century a noted Rus-
sian scientist, Mr. Meyer, proposed that the registration should have been done on the
basis of estitle. not the owner.
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According o the principle of seniority, a right to pledge, listed in the official register,
is executed under the date of its registralion. This provision mallers especially in the
case when there are several creditors who have the night to pledge. It goes without
saying that the previous pledgeholder has much more chances {o get satisfaction than
the lTollowing.

As we can see, both the above spoken principles constitule the basis {or the pledge. At the
same Lime they have been ignored by the Law of the Republic of Kazakhstan “On the
execulion proceeding”. Article 37 of the Law provides thal a recovery can be imposed on
the pledged assets in the case, when a debtor fails to fulfil his obligations which are not
secured with a pledge, with full observance of the pledgeholder’s rights.

While conducting an analysis of civil lcgislation relating Lo this issue, [ didn’t [ind out any
provisions granting any special preference (o a pledgeholder that could help him to cs-
cape the effect of the Article 37 of the Law. Moreover, the Article 36 of the Law provides
that a recovery can be imposed on any asset belonging o a debtor, since the client lacks
money, sufficient for cancellation of a debt.

The Law “On execulion proceeding” duplicales provisions of the Civil Proccdure Code
of Kazakh Soviet Socialist Republic, which is no more in charge. The Code had stipulat-
cd, that a recovery could be imposed on a pledged properly in the casc when & debtor
lacked other property to fulfil his obligations, which were not secured with the pledge.
This provision of the Codc should be considered anti-market on its substani.

Thus, the Law does not comply with the Civil Code. The conception of pledge requires
scparation of the pledged assets from the rest of the deblor’s property specifically for
satisfaction of a pledgeholder in a priority procedure before the other creditors, irrespec-
tive of a presence or absence of another creditors,

A noted researcher, Mr. V. 8. Em proposcs that this conflict should be resclved lor the
benelit of a pledgeholder and suggests Lo establish such rule: Pledgeholder, in the cases
established by Law and by contract, has the right to claim for imposition of the recovery
on the picdged rcalty and to get satisfaction from its value irrespective of a presence or
absence of another credilors.

On the other hand, Mr. §. N. Dudkin asseris that we can not reduce the meaning of the
specificity principle only to the apportionment of the pledged assel [rom the whole spe-
cifically for satisfaction of the pledgeholder.

According 1o the Constitution of the Republic of Kazakhstan land can belong 1o cilizens
and legal entilies under the right of private property. Indeed, an individual can own land,
but this article of the Constitution is almost annulled by the provisions of the Land Code
of Kazakhstan prohibiling private ownership of those lands that could he used in agri-
cultural activitics, i. ¢. the most substantial and valuable catcgory of Luls, ‘This causcs
deficiency of investments into the agneultural section

o8
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Presently, one of the greatest issues on the realty market is the liquidity of the depos-
ited property, an issue that is complicated greatly by the following circumstances:

High and unstable rates of inflation that make long-term crediting risky;
High rates of interest,

Lack of legal regulations in Lthe case when the bank imposes a recovery on the mort-
gaged property since the client has failed his obligations;

Lack of experience in operating credits;
Weak securities markel.

All the above {actors ofien lead 10 a negative practice when contracting parties prefer not
to make a deal in the form of mortigage, but 1o substitute mortgage by lictitious or sham
transactions which are oul of legal framework. Later this causes trouble for them when
they sue a case and can’t get judicial defense.

In spite of all the above difficulties the progress in the sphere ol morigage is now achieved.
The interest of the banks towards these issucs is justified by the existing solvent demand
for the long-term housing loans and by comprehension of the fact thal now is a good
lime lor taking a position on this sphere of the market.
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Youth Reaction to the Strategy 2030

Manshuk Bekbolat, mbekbolat@ok kz
Zhakupova Gulnar, damelbss@yahoo.com
KIMEP, Almaty, Kazakhstan

The land where the republic of Kazakhstan is situated today has plenty of positive and
negative historical events that influenced our modern life. Qur country became an inde-
pendent state in 1991 after about 70 years of being a part of the Soviet Union. And Loday
our generation can complelely evaluate the policies and economics of that time. We should
derive all achievements and not admit previous repetitions of mistakes like extensive bu-
reaucracy, refusing private property, having a planned economy and having just one
party without any opposition. And by these reasons the president of Kazakhstan, Nur-
sultan Nazarbaev, made a strategy, which promises that to the year of 2030 all Kaza-
khstani people will be living in prosperous state. [t means that in 30 years we will have:

. National security.

2.  Domeslic political stability and consolidation of the society.

Economic growth based on an open market economy with high level of loreign
investments and internal savings.

Health, education and weil being of Kazakhstani citizens.

Power resources.

Infrastructure, more particularly transport and communication.

Professional state.

So we can suppose that we will have all rights and our citizens will be ablc to insist on all
their interests.

The main purpose ol our research was Lo find out the reaction of our generation to the
strategy 2030. What do they think about it? Do they believe in it or not? And is it possible
{or us to achieve all aims, which were mentioned in that strategy in 30 years? Or maybe
we can achieve them in a shorter time like those Asian countries as Singapore, Malaysia,
Taiwan, South Korea and Thailand? Lastly we wanted to know what our press says
about it, why there are no sources which criticize it and plenty of those which only sup-
port it?

Doing our research we drew our sample from the population of students studying in Al-
maty universities and used non-probability convenient sampling approach as we consid-
ered that 1t is time and money saving. For getting the real picture of youth attitude to-
ward the strategy 2030, we choused a sample size of 200 students {rom Almaty universi-
ties: KazGU and KIMEP. The date when questionnaires were distributed was January
16, 2001 and collecied was January 27, 2001. (For questionnuairc, sce Appendix A} Fivstly
we were interested i how they were informed? Do they know what 1s the stridepy 20%?
You ean see one Tidings on (he following chat.
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We can say that in spite ol wide advertising, 62% or majority have not been informed
yet. Our next question was do they trust it or nol? The results you can see on the
following chart.

28% ol our respondents really trust
it. They think that we should have
a planned system, which can follow
and due to this strategy we will
16% reach improvements in education,

48% - Qread industry and cconomy. Al the same
W have not read

h time most of young people or 53%
38% Cnot completely do not Lrust it. As for cxplanation

most of them said that we even had
not achieved the plans for 1998
which were mentioned in the strat-
cgy. By 1998 we intended to reach

How students are informed about
strategy 2030

Students' attitude towards the

strategy 2030 those priority goals as timely and
complete payment of pensions,
wages, salaries, and social benefits,

19% 28% .
Otrust combaling poverly and unem-
| de not trust ployment, setticment of the most
Odo not know pressing agricullural problems and

53% also a lot of similar plans which

have nol been gained cven today.

We tried to show you our findings concerning the strategy 2030. We really must plan
everything, which has Lo be done [or development of our country. But it is such a long
time as 30 years to achieve them, becausc our Loday's young people will be at the age of
50 or 55. And that is why 16% ol our respondents think we must do our best in order Lo
gel this strategy in 15 or 20 years, not in 30. As we know this world becomes more mod-
ern day by day and just by (ollowing this plan we are risking staying behind the world
modernization.

1t may be interesting for you Lo know the answer (or the question: “Whal our press says
about the strategy 2030 and why there are no sources which criticize it and plenty of
thosc which only support it?” Doing content analysis we discovered Lo our surprise thal
most of Kazakhstani newspapers and magazines wriic only positive sides of this slralcgy.
For example, in the newspaper “Kazakhstanskaya Pravda™ there was one article, w}.nch
says about only positive attitude of youth to this strategy. Having collccled our question-
naires and analyzed them we found out that the majority of youth do not trust the stral-
egy 2030. So from all siated above we derived another question: “Why our mass-media
hides truth?” The answer is that there is relatively [reedom of press and by that reason
our mass media shows only one side. You can see that this strategy has a [ot ol points o
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plan must be done in a shorter period of time like in some Asian countries. And herce
let us answer (o the next question: “Is it possible for us Lo achieve all aims mentioncd
in this strategy in 30 years, or maybc we can gain it in a shorter period of time like
countries as Singapore, Malaysia, South Korea and Thailand?”

Why not? As we know Malaysia, the country that is similar to Kazakhstan by popula-
tion, cthnic groups, and many other features achieved the |0-lime increase of wellare less
than in 20 years. Another example is South Korea. You know, loday South Korea has
become one of the most developed countries in the world. And at the present time it can
compete with USA, Japan, France, Brilain and so forth.

All of these countries achieved their success by using (oreign investments and technolo-
gies, having labor resources and feeling of togetherness. They managed to create success-
fully compeled manufacturing industry among the west markets. In spite of all difficul-
ties they became modernized in less than 20 years. So why not to follow their pattern? We
have the same opportunities. Our land is bigger and richer with natural resources, people
are educated, that shows we do not belong (o third wortld countries but there are two
main purposes which must be achicved at the very beginning. Firslly, we should elimi-
natc any kind of corruption in our society and secondly, we should not wait all actions to
be done by our government. We must be more active and participate in political life of
our country for achieving all those things that we want. We think thai the sirategy 2030
was writlen just theorelically and practically it can be done only by people’s efforts. We
should remember the greal words of an American president John Kennedy: “Don’t ask
what the country can do for you, ask what you can do for your country™.

Bibliography
(2001) Constitution of the republic of Kazakhstan “Daneker”: Almaty

Moldabekov Zh (2001) Gosudarstvennost Kazakhsiana: evolyutsiya i stanovlenie “Bilim™:
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Nazarbayev N Ayazbekova (1997) Protsvelanie, bezopastnost 1 uluchshenie blagosos-

toyaniya vseh Kazakhstantsev Kazakhstanskaya Pravda October 11 (Prosperity, safely
and improvement of well being of all Kazakhstani people)

discuss because we all know that the claborate plan is necessary for om countis but this
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Appendix A
QUESTIONNAIRE

Dear friends, [ would like you to help us in our research, which concerns youtt} altitude
toward the stralegy 2030, by answering the questions below. Please put l'ICkS near
answers those correspond (o you and fill in the blanks. Your responses are very important

for me.

1. Age group:
A) 15-19 B) 20-22 I C)23-26 L
2. Your occupation:
A) Student 3 B) Pupil L
3. Which university ot school are you from?
4. How are you informed about the strategy 20307
A) Read B) Have not read C) Not completely

5. Your attitude towards the strategy 2030

A)Trust U B) Do not trust C)Donot know L
6. 1s it possible [or us to achieve all aims, which were mentioned in thal strategy in 30
years?
Ay Yes ] B) No (!
Why?
7. Can we achieve them in a shorter time?
A) Yes B) No
Why?

8. How do you think why our mass-media gives only positive sides of the strategy 2030?

9. We would like to hear from you if you have any further comments:

The KIMEP Cenler for Research and Development

THANK YOU VERY MUCH FOR COOPERATION.

APPENDIX

About KIMEP

The idea of the creation of the Institute dates back to early 1991, when the President
of the Republic of Kazakhstan, Nursultan Nazarbayev, acutely aware of the Republic’s
need for trained personnel, asked Doctor Chan Young Bang to create an entirely new
educational institution in Almaty, staffed by foreign instructors and operation according
to the highest academic standards of the European Community and the United States.

The mission of Kazakhstan Institute of Management, Economics and Strategic
Research (KIMEP) is to provide the young people of Kazakhstan with the skills and
knowledge necessary to pursue prosperity and stability for the entire nation through
competent and ethical leadership in business and government.

In order to fulfill this mission KIMEP offers graduate and undergraduate programs
such as Business Administration, Accounting, Economics, Public Administration
and Social Science, International Relations, International Journalism and Mass Media.
KIMEP seeks to select students from among those who demonstrated leadership,
talent and language capability irrespective of race, gender, ethic origin, or financial
means and is constantly striving to provide the highest level of instruction in economics,
business, public administration and continuing education.

KIMEP has a unique financial aid system. The brightest students can get from 10 %
10 100% scholarship or grant.

KIMEP actively paricipates in economical and political life of the Kazakhstan,
organizing student scientific conferences on the most actual topics. KIMEP has
developed student exchange program due 1o its partnership with the best Universities
all over the World.

KIMEP is well known for its graduates, who have the high borrowing power and work
on the key directions of economical reform of Kazakhstan and other CIS countries.
More information: www.kimep.Kz
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THE KIMEP CENTER FOR RESEARCH AND DEVELOPMENT

MISSION

The Center is an interdisciplinary research unit concerned with basic and applied
research in the social sciences, economics and business. The focus is on post-
soviet developments in Central Asia and Kazakhstan in particular. The mission of the
Center is to promote research as a way to enrich teaching and service at the Institute
and to enhance the social and economic environment of the region.

The area of research covers a wide range of fields, from political transition, civil service
recrganization, finance and banking sector reform to interethnic relations.

The Center carries out its mission by pursuing the following goals:

assisting KIMEP faculty in securing sponsorships for research and scholarly
activities

conducting survey studies on economic, social, and political issues

publishing a scholarly periodical, the Central Asian Journal, menographs,
research papers and reports

organizing and conducting conferences, seminars and workshops

conducting collaborative research projects with local and international research
centers

sharing information appropriately with the general public and with targeted internal
and external interest groups about KIMEP’s research accomplishments and
needs.

PUBLICATIONS

Central Asian Journal

Student Ceniral Asian Journal
The bulletin of the Center ‘LINK
Conference proceedings

ACHIEVEMENTS

1998-2002 — Organizing over a dozen of conferences, symposiums, forums and
workshops on various sociats, economic and political issues related to
Kazakhstan. '
July 1999 — English Kazakh Russian Lexicon/Dictionary of terms, concepls in
Social Sciences, Public Administration and Public Policy.

January 2000 — Launching the ‘Central Asian Journal’, a fully refereed academic
periodical.

February 2002 ~ The Third Regional Student Conference. 170 students from 11
countries of the Central Asian Region, Russia, USA, Canada, Netherlands, Poland,
Turkey and ltaly participated.

The KIMEP Center for Research and Development

June 2002 - Joint Summer Conference “Global Foreign Policy Issues after
September 2001: Perspectives from Asia and the West" was conducted together
with Sukmyung Women's University of Korea. Proceedings of the Conference
were published.

September 2002 ~ First Round Table for the study “Local Content Study in the
Oil and Gas Sector of Kazakhstan” with participation of several Kazakhstan and
foreign companies: FMC Energy Systems, Parsons E&C, Chevron, Munaigas
Inc., Coudert Bros., Halliburton and SEAF.

December 2002 - SME (Small and Medium Enterprise) Development paper
presented to the Government.

CURRENT ASSIGNMENTS

Ongoing studies:

- Local Content Study in the Consumer Goods Sector of Kazakhstan. The
study will publish the results of empirical surveys and disseminate reports,
prepared by faculty and students, to local and international companies, local
trade associations and to Central and Oblast Government.

Local Content Study in the Qil and Gas sector of Kazakhstan.
LGI Project 'Local Budget Expenditures Assignments in Kazakhstan’.
Financed by the Local Government and Public Reform Initiative -LGI, Soros
Foundation. At the end of the project, a research paper will be published.
New Research ldeas:
Foreign Direct Investment in Kazakhstan
Impact of foreign aid in Kazakhstan
SME development
Round tables and seminars for local content studies:
Oil and gas sector
Consumer goods sector
Conferences:
The Fourth KIMEP International Student Conference
International Conference “Advances in Statistical Inferential Methods, Theory
and Application”

Contacis

Address:

Offices 219-223,

2 Abai Avenue, KIMEP

480100 Almaty

Republic of Kazakhstan

Tel. Aax: 007 3272 704453

e-mail: rscntr@kimep.kz
web-sile: www kimep kz/research
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KIMEP CENTER FOR RESEARCH AND DEVELLOPMENT INTERNATIONAL
AND NATIONAL PARTNERS

QECD, Organization for Economic Cooperation and Development, France
Coca-Cola Company, USA — Kazakhstan

Kommesk-Omir, Kazakhstan

FOA, Defence Research Establishment, Sweden

MSM, Maastricht School of Management, Holland

LG, South Korea-Kazakhstan

ICS Co., International Consulting Services Co, Kazakhstan

m - EBRD, European Bank of Reconstruction and Development, UK - Kazakhstan
: - PNNL, Pacific Northwest National Laboratory, USA

! - Canadian Embassy in Kazakhstan

INTRAC, International NGOs Training and Research Center, UK

USAID, United States Agency for International Development, USA — Kazakhstan
Soros Foundation, Hungary — Kazakhstan

ChevronTexaco, Kazakhstan - USA

Yale University, Center for International and Area Studies, USA
Procter & Gamble Company, USA - Kazakhstan

LGI, Local Government Initiative, Hungary

SWU, Sookmyung Women's University, South Korea
NBR, National Bureau of Asian Research, USA

UNDP Kazakhstan Gender in Development Bureau
International Labor QGrganization in Kazakhstan
Eurasia Foundation, USAID

World Bank

Fulbright Association, USA

Halliburton International Inc., Kazakhstan

Coudert Brothers Central Asia LLC, Kazakhstan
Parsons Overseas Company Kazakhstan

FMC International AG in Kazakhstan

SEAF, Small Enterprise Assistance Fund, Kazakhstan
MacArthur Foundation, USA
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